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THE ROLE OF THE EPA OMBUDSMAN IN AD- 
DRESSING CONCERNS OF LOCAL COMMU- 
NITIES 


TUESDAY, OCTOBER 3, 2000 

House of Representatives, 

Committee on Commerce, 

Subcommittee on Finance and Hazardous 

Materials, Joint with 
Subcommittee on Health and Environment, 

Washington, DC. 

The subcommittees met, pursuant to notice, at 10:10 a.m., in 
room 2123, Rayburn House Office Building, Hon. Michael G. Oxley 
(Chairman, Subcommittee on Finance and Hazardous Materials) 
presiding. 

Members present. Subcommittee on Finance and Hazardous Ma- 
terials: Representatives Oxley, Largent, Shimkus, Blunt, Ehrlich, 
Barrett, and Luther. 

Members present. Subcommittee on Health and Environment: 
Representatives Bilirakis, Cubin, Bryant, Brown, Green, and 
DeGette. 

Also present: Representatives Sawyer and Chenoweth-Hage. 

Staff present: Robert Meyers, majority counsel; Amit Sachdev, 
majority counsel; Robert Simison, legislative clerk; Richard A. 
Frandsen, minority counsel; and Sarah A. Keim, Presidential Man- 
agement Intern. 

Mr. Oxley. The subcommittee will come to order. 

The Chair would recognize the cochair of our hearing today. 
Chairman Bilirakis, chairman of the Health and Environment Sub- 
committee, for an opening statement. 

Mr. Bilirakis. Thank you, Mr. Chairman; and I want to thank 
you and your staff for your cooperation in holding this hearing. 
Your subcommittee has more jurisdiction in this matter than does 
ours, but I know that we are all greatly concerned about this par- 
ticular issue, and I want to thank you. 

I also want to welcome our witnesses and audience to today’s 
hearing concerning the role of the U.S. Environmental Protection 
Agency’s national hazardous waste and Superfund Ombudsman in 
addressing concerns of local communities. 

Today, we will seek to address several basic questions. 

First, we are interested in understanding the Office of the Om- 
budsman’s interaction with the general public, as well as the rela- 
tionship between this office and other offices within EPA. We are 
interested in hearing the services which the Office of the Ombuds- 

( 1 ) 
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man provides and whether the office is allowed sufficient independ- 
ence. We are also interested in Assistant Administrator Fields’ 
view of the Office of the Ombudsman and what EPA considers to 
be the permissible functions of the office. 

One of EPA’s stated goals is to ensure, and I am quoting, that 
all parts of society — communities, individuals, business. State and 
local government and tribal governments — have access to accurate 
information sufficient to effectively participate in managing human 
health and environmental risks, end quote. 

Unfortunately, many citizens around the country would contend 
that EPA has failed in its relationship with local communities. 

Chairman Oxley and I requested this joint hearing after becom- 
ing acquainted with several instances in which communities were 
unhappy with the EPA’s responsiveness to their needs, particularly 
with regard to Superfund sites. In many cases, the EPA Ombuds- 
man has become involved and opened up avenues of communication 
for the public’s concerns to be taken into consideration. I have re- 
ceived letters from people all over the United States expressing 
their support for the EPA Ombudsman. I have those letters bun- 
dled, Mr. Chairman, and I ask unanimous consent to enter these 
into the record. 

Mr. Oxley. Without objection. 

[The information referred to follows:] 



3 


TO:Congressmaii Michael BDirihas 

FROM: Doyne E. Shrader 

180S8 Stevensburg Rd 
Culpeper, VA 22701 
(540)399-1813 


6/13/2000 


Dear Sir, 

You have my willing support in your efforts to take steps to hold the EPA 
accountable 

for their mistaken policy of Blosollds land application by increasing the budget for 
the independent oversight of EPA's actions. 

The following information is a statement I made to the Culpeper County 
Supervisors 

and may help in support of my appeal to you: 

On December 12 1999, my neighbor, Mable Harlow called and asked if I had a 
nasty smeU coming ftum the water. The very same smell from the fields was coming 
from my water tap. I called the Lenn brothers, who are the property 
owners and informed them of the problem. 

For the first thirty days, I was confidant that the Lenn brothers were doing the 
best they could to solve the problem. When they left for vacation, I was sure 
the health department would resolve the situation. 

When I inquired as to the uses of the water and what type of filter system 
could be Installed to remove the fecal coBform, I received the letter of which you 
have a copy before you. This is the first time the involvement of Bio Gro was 
mentioned and that the possibility existed that Land Application of BIOSOLIDS 
may be linked to the cause of the well contamination. 

As of today, the families living in that area have no clean water. A new well is 
scheduled to be drilled in two weeks. And I am gratelul for the fast action of those 
involved to gain the permit. 

The only question remains how did the weD become contaminated? 

My request is a simple one. I stand here before you and appeal to you for 
support of a public investigation into the cause of the well contamination. 

In closing, I would like to quote Herbert Spencer, "There is a principle which is 
a bar against all information, which is proof against all ai^uments and which 
cannot fall to keep a man in everlasting ignorance- that principle is contempt 
prior to investigation". 

NOTE: I urge anyone who lives in or around land where BIOSOLIDS are applied 

to have fiieir well tested and see Iheir doctor for possible exposure to harmful 
chemicals contaminants and bacteria. Contact your local Health Department 
for 

assistance. 


DOYNE E. SHRADER 
STEVENSBURG VA 
(540)399-1813 
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To: Congressman Bilirikas (202)225-4085 


From: pam Hood 


Dak: June 13, 2000 

Rk My SuppiHt 


PSQM I 

including 



cov®r 

page: 

CC: 

Blhgont □ForfMotv 

□ na 

msCammanl □rtnawinwly Q Plaaae Recycle 


Hotm URGENT ! 

The Honorable Congressman Michael Bilirikas, 

I am a resident of Virginia and want to let you know that I support 
ynur plans for increasing the budget of the Ombudsman Office 
of the EPA and giving them subpoena power. This action is 
necessary and I thank you for ail you are doing. 

Pam Hood 


Lara J. Saffb, Esquire 
Post Office Box 335 
North Woodstock, NH 03262 
(603) 989-5337 


June 13, 2000 

Congressman Michael Bilirakis 
202 225 4035 

□ear Congressman: 

I wish I lived in Florida so I could vote lor you. I have been following the manner in 
which siudge has been regulated in the United States for the past four yeais, and am incredibiy 
concerned, i whoieheaitediy support your proposal to increase the budget to the EPA Nationai 
Hazardoiis Waste Ombudsman Office, and to give them subpoena power. Best of lucKI Lara 
Saffb 
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Subject: Vndeiiverable: EPA 

Date: Tue. 13 Jun 2000 18:38:14 -0400 
From: System Administrator <postmaster@mail.house.gov> 
To: horr@du.edu 


Vour message 

To : f 10 96mail . house . gov 

Cc: DeGette {Public Box) 

Subject: EPA 

Sent: Tue, 13 Jun 2000 18:45:18 -0400 

did not reach the following recipient (s) : 


fl09@mail.house.gov on Tue, 13 Jun 2000 18:38:08 -0400 
The recipient name is not recognized 

The MTS-ID of the original n^ssage is: c=US;a= ;p=U.S. House of 
Re ; 1=HRMIMS01 000 61322 38MN1VPXM3 

I>^EXCH:IMS:U.S. House of Representatives :U. S . House :HRMIMS01 0 
(OOOC05A6) Unknovm Recipient 




Message-ID: <3946B97E.2A5DEC5F0du-edu> 

From: Helene Orr <horr@du.ed^ 

To: fl09@mail. house-gov 

Cc: "DeGette (Public Box)” <DeGette@mail.house.gov> 
subject: EPA 

Date; Tue, 13 Jun 2000 18:45:18 -0400 
X-Mailer: Internet Mail Service (5.5.2650.21) 
X-MS-Einbedded-Report : 


It 


Congressfolk, 


It has come to my attention that you will offer an amendment to the EPA 
appropriations bill this week that would provide funding and subpoena 
power to the £PA*s Office of the Ombudsman. How can I possibly convey to 
you how critical it is that Congress do just that. 


As a long-time resident of the overland neighborhood in Denver and a 
neighborhood warrior in our decade-long battle with the EPA, I know that 
without the assistance of the ombudman’s office, our concerns would 
never have been heard. On Friday we anticipate the announcement that the 
EPA will reversfe its earlier Record of Decision and declare a new ROD 
specifying removal of the waste from our neighborhood and city. This 
will be precedent-setting decision in the annals of EPA history. 

The EPA’s original decision to bury 80,00 cubic yards of radioactive and 
toxic waste in our neighborhood was not only a very bad decision, it was 
a decision made in secret meetings in bac)c rooms with representatives of 
the PRP (otherwise known as the Polluter), Shattuck/Salomon/Citigroup. 
Though we knew from our own research that these meetings very likely had 
taken place, we were unable to prove it. tfe were denied access to those 
documents. Until the ombudsman stepped in. The ombudsman was able to 
read the documents, to make them public or at least available to members 
of Congress. It was the ability of the ombudsman to investigate our 
allegations, to see all the documents in the administrative record, and 
to question regional EPA staff and state health department officials 
that brought the sad tale of this site fully into the light. If that 
office had full subpoena capabilites it would greatly expedite the 
process and, in the long run, save taxpayer dollars. 
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Perhaps if we had a more fully ei^owered and funded ombudsman’s office, 
some of the more egregious acts of BPA eir^ioyees would not even be 
perpetrated on the very citizens they are charged to protect. My 
neighbors and I were repeatedly lied to by the regional office of the 
EPA. When we dared to question the efficacy of mixing the waste with 
concrete and burying it in the neighborhood, the EPA project manager 
told us we were too stupid to understand the "remedy. " We never once 
felt that we were listened to by the EPA until Bob Martin and Hugh 
Kaufman came to town, finally, we were heard and not disrespected, 
stonewalled and sloughed off. 

It may seem ironic or unfortunate that we need to have a fully active 
and autonomous ombudsman’s office to protect us from the arrogance of 
the very agency that is supposed to protect us. But in fact, that is the 
case. For whatever reasons, the EPA has chosen too often to go to bed 
with the polluters and offer them cheap clean-up alternatives at the 
expense of the communities affected. 

Mowhere, to my knowledge, in CERCLA is the term "cost-effective'^ defined 
strictly in terms of the polluter or the government. In my mind, what is 
cost-effective can only be what is best for the health and welfare of 
the people and the land. Give the Ombudsman’s Office the power and the 
money to keep the SPA honest and working in the interests of the people 
not the corporations. 

If I can be of further help or information ox if you ever need someone 
to testify to this experience with the EPA, 1 would be happy to do so. 

Sincerely, 

Helene Orr . 

I J Name: hotr.vcf I 

I Q horr.vcf j Type; VCard (tert/x-vcard) j 
1 {Encoding: x-uuencode | 
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1 £; 3 page &x 
JUNE 14^', 2000 

' O: CONGRESSMAN BILIRAKIS 

IfROM: CONCERNED CITIZENS OF LAKE TWP.’ / 

UNIONTOWN INDUSTRIAL EXCESS LANDFILL 
SUPERFUND SITE - 

UNIONTOWN , OHIO 


NOTE: Dear Congressman Bilirakis, 

Please find enclosed two letters to our two local 
Congressman that have been involved with lEL over the years. 
I want to let you know how much we appreciate vour work 
regarding this very important issue! Good luck today! 

Yours truly. 


Chris Borello and “CCLT” 
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CONCERNED CITIZENS OF LAKE TWP / 
UWONTOWN lEL SUPERFtJND SITE 
UNIONTOWN, OmO 446SS 

6 '14/00 

1 he Honorable Congressman Ralph Regula 
I hired States House of Representatives 
■V Washington, D.C. 2051 S 

£ ear Congressman Regula; 

C hr organization is wiring in support of H.R. 3656, the Ombudsman Reauthorization 
4 .ct of 2000 or any amendments to the VA-HUD and todependeat Agencies Spending 
£ iil that are made on the House floor by Congressman Bffirakis. that would support H.R 
3 536, We respectfiiliy urge you to support any such legislation. 

1 he EPA National Ombudsman receives requests and complaints from Members of 
C ongress and citizens concerning Superfund and othw hazardous waste programs and 
c jnducts investigations into those complaints. The Ombudsman then makes findings of 
£ lots and non-binding recommendations to the EPA on how to resolve the disputes. 

I sing the Model American Bar Association (ABA) Statute, this bill wilt greatly assist 
c tizens who require help in ensuring that their needs and views are fully considered in 
tpe EPA-dacision-making process. 

/ .s you know, both citizens and local officials view the US EPA Ombudsman as our one 
r smaining hope of obtaining the truth regarding the serious controversy concerning 
r idiation at our Superfund Site, Uniontown Industrial Excess Landfill after 17 years of 
a most constant battling with US EPA Region 5 for the real facts surrounding this issue. 
Me therefore believe that it is imperative that the Ombudsman be given the authority by 
( ongress as described above. It is clear that such independence, powers and resources are 
e isential tools for a thorough and competent investigation, but to date have been sorely 
1: eking, thus severely limiting the Ombudsman’s ability to do his work. Over the years, 
v|c have been appalled by the sheer arrogance of US EPA and its total disregard 
c mceming accountability Granting the US EPA Ombudman such powers will go a long 
V ay to help hold US EPA accountable to the citizens of not only Stark County, but 
s milar communities across the nation. We believe the health and welfare of thousands of 
A mericans is literally in the balance, 

C nee again, we urge your support for this legislation and its model statute that includes 
tie essential charactaistics of adequate staffing, subpoena power, and independence from 
t) e EPA. 

QhrisBordto President 
CONCERNED CITIZENS OF LAKE TWP./ 

UNIONTOWN lEL SUPERFUND SITE 
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CONCERNED CITIZENS OF LAKE TWP,/ 
UNIONTOWN lEL SUPERFUND SITE 
UNIONTOWN, OHIO 44685 

6 '14/00 

The Honorable Congressman Tom'Sawyer 
I nited States House of Representatives 

V Washington, D.C. 20515 

f lear Congressman Sawyer: 

C 'ur organization is writing in support of H.R. 3656, the Ombudsman Reauthorization 
J’ ,ct of 2000 or any amendments to the VA-HUD and Independent Agencies Spending 
f ii! that are made on the House floor by Congressman Bilirakis, that would support H.R. 
3 656. We respectflilly urge you to support any sudh legislation. 

1 he EPA National Ombudsman receives requests and complaints from Members of 
C tongress and citizens concerning Superfiind and other hazardous wa^o programs and 
conducts investigations into those complaints. The Ombudsman then makes findings of 
f lets and non-binding recommendations to the EPA on how to resolve the disputes. 

1 ising the Model American Bar Association (ABA) Statute, this bill will greatly assist 
c itizens who require help in ensuring that their needs and views are fully considered in 
t le EP.A-decision-making process, 

/ ,s you know, both citizens and local oftlcials view the US EPA Ombudsman as our one 
r smaining hope of obtaining the truth regarding the serious controversy concerning 
r idiation at our Superfund Site, Uniontown Industrial Excess Landfill after 17 years of 
a Imost constant battling with US EPA Region 5 for the real facts surrounding this issue. 

\ 7e therefore belies'e that it is imperative that the Ombudsman be given the authority by 
C Congress as described above. It is clear that such independence, powers and resources are 
e ssential tools for a thorough and competent investigation, but to date have been sorely 
1 loking, thus severely limiting the Ombudsman’s ability to do his work. Over the years, 
vfe have been appalled by the sheer; arrogance of US EPA and its total disregard 
c oncerning accountability, (jranting the US EPA Ombudman such powers will go a long 

V ray to help hold US EPA accountable to the citizens of not only Stark County, but 
similar communities across the nation. We believe the health and welfare of thousands of 
/ .mericans is literally in the balance. 

C Ince again, we urge your support for this legislation and its model statute that includes 
lie essential characteristics of adequate staffing, subpoena power, and independence from 
lie EPA. 

Sincerely, 

Chris Boreflo President 

CONCERNED CITIZENS OF LAKE TWP,/ 

UNIONTOWN lEL SUPERFUND SITE 
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JUtlikM C. HQLHEd 
RS •! BOX 3870 
K&tHS 04284 
Tels 685-9037 


June 14, 2000 

Hon. Michael Bilizikas 
United States Congzess 
?fashington# DC 

mt 202 - 225-4095 

Dear Ccngzesssan Bilirikas: 

In view a£ the extensive, vell-docuneoted corruption at the United States 
Snvironasntal Protection Agency, I wish to register ay support £or; 

t, increasing the budget of the EPA Oofaudsaan Office, and 

2. providing that office with subpoena power. 

'Thanh you for your leadership on these natters. 

Sincerely, 

C, 




Michael Bilirikas 
Grcotii^s from 

Maine! Having first hand knowledge of EPA arrogance and 
corruption, we wholeheartedly support increasing the budget of the 
Ombudsman Office and giving them subpoena power. These actions are 
LONG O VERDUE 1 Merry Welch, Parsonsfield, ME 
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PI-Pa-TAG, Inc. 

&^i6eoCoun&BiTi»dn«l^ti8lBno8 Slant 


1015 Wideview Ave, 
Tarpon Springs, Ft 34689 


June 14, 2000 


The Honorable Mchael Biliiaids 
United States House of Representatives 
Washington, DC 20S1S 


Dear Representative Bilirakis; 

PiPaTAG, lac, is wrilij^ in support of HR. 3656, the Ombudsman Reauftorization 
Act of 2000 or any amendments to the VA-HUD and Independent Agencies Spending 
Bill that you may make on the House floor that v«)uld support H R. 3656. 

As our eitsrsns group, PiPaTAG, Inc, saw first hand in die Anclote area of Pinellas 
and Pasco Counties vsidi the Stauffer Superfiad site, the EPA has sometimes ^ven to 
be umesponsive to those citizens who are most affected by their decisions. Until the 
Ombudsman stepped in, the community was unable to get disclosure of important public 
documents regarttog our site. Actual ownership of the site as well as the entity 
responsible for the financial aspect of the 'cleanup' was unclear. In fact, the ownership of 
the corporation changed during the process of the Ombudsman^ investigation and EPA 
did not divulge that feet for months. EPA was willing to sign a Consent Decree without 
fully checking into the ability of the new ownership to fund the 'cleanup' and the 
monitoniig process. 

EPA officials also foiled to pay attention to comments and comjflaints from die 
community about unresolved health issues relating to contamination from the Stauffer 
Superfimd site. In our own situation, the Ombudsman's office bas helped local citizens to 
understand the EPA's processes, and has proven enormously helpful to members of the 
community living in Southern Pasco County and Ncndiem Pinellas County. 

Once Bgmn, we urge your continued efforts to pass this impoitant legislation and its 
model statute that includes the essential cbaractcnstics of adequate staffing, subpoena 
power, and independence from the agency over which the Ombudsman has jurisdiction. 


Sincerely, 

Heather Malinowski 
Secretary, Pi-Pa^Tag 


Phone (727)937 *988 


Email: chlifiai 9 flasune 0 aat.net 


Fax (727)942-3978 
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6/14/00 

Congressman BiliraUs 
(2(^)225-4083 FAX 


Oear Congressman BUiraMs: 

I fuBy support your plan to grant subpoena power and an increased budget to the EPA 
National Hasardous Waste Ombudsman's 0£Bce, to investigate i^A's outeageous 
record and of credibiUty with the public in Congressional hearings and elsewhere 

(everywhere). 

EPA corruption is beyond belief. I have been a regulatory consultant dealing with EPA 
for 28 years. 'Hiey no longer serve any purpose other Aan socied and political design. 
Carol Browner is ihe worst. Her behavior; lies, half truths and blatant 
misrepresentations; before Congress recently were unconscionable. People like this do 
not deserve to serve the people of this count^. We demand better. 

I have partioalarly disgusted with EPA's 503 regulations which were a premeditated 
plan to pollute this country’s food production with industrially contaminated sewage 
sludge. Secondly, their polluting groundwater with MTBE further validates my point. 
EPA is the biggest polluter in the United States. 

Sincerely, 

Peed Smith 
322 Arboles Way 
Oakdale. CA 95361 
(209)848-0142 
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South Bel^Brlo Community Qroup 

IlSfiSesamar Houstan, Tx 770S9 291-481-6656 


BHo Comiminity GK>up June 14, 2000 

IlSSS Beam^ 

HOUSIOn, T* 770H0 
Marie Flicldnger 

The Henorabie Tom Delay 

United Smtss Houao of ReprsaenteUvQS 

Washington. DCZOiiifi 

Dear Tom. 

I am certain you rememlmr rny tnvnivemnni with the Brio SuperfurKi Site. You may also remember the help we gol 
tram BtS: Marlin. Uie ERA Ombudeman who wonta out of Washington. 

Had it noi been for hia aMistance n% well m ynur o«m help with the air monitorlnQ. San Jacinto Collage South 
campue would Pc closed today lor an anticipated pehod of three to five yaam. Addiiiorkoily. Memorial Hermann Hoapltai 
SeumBaai would be in major financial straits. If rtot dosed also. What sick person would want to visit a hospital nast'door lo 
a college closed due to toxic air emisaions? 

The accepted remedy vyhich had not only been appraved by EPA. hut apprnven r»y jiisrinA anci the redoral cdjn 
would hove allowed the burning of diox^ in a 98.89 inolneraiof instead of the required 99.9889 ineinaraior. Tna South Boh 
communl^, instead at thriving as It la today, would have become a blighted area. 

Bdo is tne first am tnai Ompudsman Bob Martin worked on. With hii help the community succeeded In turning 
around a remedy wt^leh would have been dlaeatroue for the community. 

i have served as a eomn>unity repreeeniatlve for our site for 12 years. Whal saddens me ifie most on discussing 
sites with others is tMat the story etiil has not changed- EPA needs an objeetrva medietor (ombudsman) to assiet the comrnu> 
Riiy which (S loieily ouNgunnsd when fighting EFA. The community ie alweya the victim. Without help from people like 
Ombudsman Bob Martin and yourself, eemmunitlse have no chance. 

Tom, you of all people understand the fight ot the iinie people egainat EPA. 

i am writing today to ask you to support H.R. 3CSG. the OrrDudsmen Reauthorizatlon Act of 2000 or any amend- 
menla tu the VA-HUD and IndeperKlent Agencies Spending BHi that are made on the House floor by Congressmen Biitrakis 
that would support H R. 36&6. I respecttulfy urge you to suppon this legteletion. 

ueing the Model American Bar Aesoeleilon (ABa) Sraiuts. this bin win greatly assist citizens who require help in 
ensuring that (heir noeda end views are fully considered in the EPA dccision-mBklng process. As our cKlzent* group aaw first 
hand in Houston with the Orlo Superfurid Site, iho EPA has frequently proven to be unresponsive to iftose citizei^ ovon when 
the need is real— a id uiiimaroiy sdentifieally provable, t urge your support for this legislabon and Its model statute that 
Ineludea the esaentliif cheraclertstica of adequate staffing, subpoena power, end independence from ihe EPA. 

I am eoudlirg on your peal experience with EPA ae a reason to support this bKI. 

Sincerely. 


Marie F^ekinger 

Chairman, South Bolt-Bria Community Group 

P.B. I a^o serve as chair of the EPA Brio CommunMy Assistance Group which is net eonnacled to this group. 
P.P.8. Wo frequently use your proee roieaees. A recent one i« enclosed. Stand firm on (he Houston rail issue' 
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AMERICAN FRIENDS SERVICE COMMITTEE 

NORTHEAST OHIO OFFICE 



Humanity Hou$e 
613 Waat 6xchang« SL 
Akron^ Ohio 44302 
330-253-7151 or 330-253-7^ 
Fax 330-996-4684 


15. June. 2000 


TomSa^er 

United States House of Repiesentatives 
Washia^n* DC 20515 

Dear Repn@QEUati\« Saw^, 


Post-rFaxNot® 7671 

““ llife- t 

^'ReP 'Bii.iitAie.iS 

F,™ 

CoJOepl 



^wnei 

20Z.'2aS'-‘/05S 

Ft*# 


I write in sitepoxt of H.R. 3656, the Omhudscten Reauthoxizatlon Act of 2000 or any amendments 
to tbe VA-HUD and Ind^)endeiit Agencies Spoiding Eill that are xim6c on the House floor by 
Conpessman Biiirakis. would support tLR. 3^. Please si^(^rt any such legislation. 


Tlte EPA N^ma! Onibudsman revives requests and cooo^aints from Memb^ of Congre^ and 
ciUzens concerning Superfund and other ha^rdous waste programs and con^& iovestigatitms 
into chose ccunplamts. The Ombudsman then makes findings of ^ts and non-binding 
recommendations to the EPA on how to resolve the disputes. Using the Mo^l American Bar 
As^iatimi (AB^ Statute, this bill will greatly assist citizens who require help in ensuring dtat 
diew needs and views are folly considered in the EPA decisicm-inaking process. 


^ past fiw years, our organizatkm has had enonnous difficulries with 5 of tite I^A 

in getting dte bc^om of the issue of radiatioa t^ Industrial Excess TjnHfih (TBI.) Superiiiad 
site in Uniontovm, Ohio. Human p^sons connected to our organization and community residents 
have been treated less fairly and op^y than corporate persons in access to infonnation and 
officials and in secuii^ water samples. This has resulted in us submitting several FOIA requests 
and legal appeals to wi^eld iitfonnation. 


Ute invdlvcment of those connected to the US EPA Ombudsman’ s office has had flie effect of 
forcing Region 5 to re^nd more openly to public concerns. The Ombudsman has also been 
genuinely open to receiving direct written infonni^on and testimony related to long-standing 
concerns ^ the lEL -- and is in the process of actiiig on this infoim^on through a preUminary 
investigatioo into past practices at me lEL The US Ombudsman has not treated huimn persons as 
second class citizens compared to corporate persons. 

ft is essential that such an Ombudsman musts independent ftom BPA, other federal agencies and as 
far removed as possible from the reach of empontaons whx±, as no&g more diat artificial legal 
fictions, serve to comqit the political process and often promote science that serve their own narrow 
interests at the expense of the common good. 


We urge your support for this legislation and its model statute feat includes the essential 
characteristics of ^equate staffing, sul^ioena pow«r, and independence from fee ^A. 


SUK^I^, 

^0^jQk)lcridge 
— DSecto 




Economic Justice & Empowerment Program 


cc: U.S.. Reprerentativc Michael Bilirakis 


The American Friends Service Committee is a (^aker soeiaJ action orpinizfftion seeking non^vioteitisotutions to 
h,„m^ np^hUmt thmaoh nmmAtino understandinp and oeace and hehing those iB and oppressed. 
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HARMONY TOWHSHiP ENVIRONMENTAL COMMISSION 

aOC3 BirU'iDESiE ROAD, !>H!t.UP£8URG, MEW JERSHY OSSSS 
Pliotte: (SOS) 2<3-ie)e Fas 'SCfS) as-18S0 



ilhtibta C7.'>Qae4B« lx ' 


June 19, 2000 

To: Representative Michael Bilirakis 

From: William Rosebrock, Chairman 

Harmony Township Environmental Commission 

I am in support of proposed legislation would make the Ombudsman's position independent of 
EPA, provide him subpoena power and increase his budget to conduct investigatiorts. 

Thank you for your interest in this matter. 
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PhoneTools 



Message : 

Dear Rep. Billrakis; 

As a citizen of Washington State I am outraged by the arrogance of the EPAi Piease accept the 
attached letter as support for your efforts to reauthorize the USEPA Ombudsman’s position. 

Thank you. ^ 

Pairfula Anne MaiUn • j- 

Former Mayor, City of Quincy 

509-787-4275 


From: 

To: us House of Representatives 

User 

Rep. Michael BIlirakIs 

Date: 6/19/00 

Page(s); 3 
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June 18, 2000 


Representative Michael Bilirakis 
Washington, DC 20515 
202-225-4085 

RE: USEPA Ombudsman Reauthorbaticm 
Dear Representative Bilirakis: 

Thank you for supporting the reauthorization cf the USEPA Ombudsman, and the only 
hope citizen’s have for EPA accountability!! 

As former Mayor of a small agricultural community in Washington State I have 
experienced first hand EPA’s arrogance, and lack of accountability to the people. As 
Mayor I tried unsuccessfully to ascertain the origin and constituents of hazardous waste 
being shipped to a fertilizer distributor located adjacent to our Junior and Senior High 
Schools. 

So much for Community Right to Know! I It’s meaningless if EPA isn’t going to enforce 
it And as you know, “they dam well do what they please” because they hat'e no 
accountability. 

Anyway, in our particular situation, EPA intentionally failed to test fields of farmers who 
had suffered crop losses from these hazardous fertilizer materials, leaving them at the 
mercy of the corporations and with little useful evidence for litigation. Field tests, which 
had been requested by the injured farmers as part of EFA’s investigation, were never 
done. Critical analytical data, necessary to this investigation, and which may have saved 
their farms, their livelihoods and their dignity, was conveniently never conducted, 

EPA even failed to conduCT a comprehensive sampling protocol on the hazardous waste 
site itself. The presence of heavy metals, and even outlawed chemicals, that were found 
cm site were downplayed through evasive answers and in at least one case, hi^er than 
nomial detection limits. This “slight of hand” continues today. 

My experience with the EPA has left me wondering if the relationship between polluters 
and the EPA hasn’t become too close. Perhaps, this lack of accountability is largely to 
blame. Whatever the reason, this agency needs a watchdog. 

It has been said that “absolute power corrapts absolutely”. As Americans concerned for 
the environment, our children and the future of our nation, we cannot afford to risk that 
type of abuse in the agency charged with protecting those very values. 

The Ombudsman’s position, restructured to allow him subpoena power and independence 
from the agency, is imperative to keeping the EPA on the course originally envisioned 
by Congress. 

Your courageous stand to see this accomplished is greatly appreciated. 


Sincerely, 


Patricia Anne Martin 
Former Mayor, City of Quincy 
6 17 H Street SW 
Quincy, WA 98848 
509-787-4275 
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19 June 2000 




Congressman Michael BiliraKis 
Washington D C. 

FAX: 202-225-4035 


Dear Representative Bilirakis: 

The Olympic Environmental Council from the North Olympic Peninsula of the State of 
Washington supports your efforts to amend the VA HUD appropriation bill to make the 
national USEPA Ompudsman position independent of EPA, provide him subpoena 
power aivl increase his budget to conduct Investigations. 

Mr. Roben Martin has been invaluable to us. as we Know he has been «s other cifizen 
groups around the nation. In fact, it was through a Fionda citizen group that we 
learned of the national Ombudsman and now he might help us. we were most 
fortunate to have reached him and obtained his assistance. 

Beforehand, citizens were repeatedly denied help by our local and state agendes in 
stopping the output of dioxin and other harmful toxics into our community by ona of the 
■Slate's and nation’s wnrar polluters nf air. water and soil. Raynnier. Inc. (frrrmerly ITT- 
Rayonier, Inc.) Region 10 EPA also Ignored our pleas. All agencies ignored the 
contamination of people, private properties and natural resources The corporation 
could do anything, even after it shut down its pulp mill in Spring 1997. No government 
wanted to inspect the level of hazardous waste this corporation would leave strewn 
Birougnout tne community wnen exiting, i ne nrm nas oeen let to leave meir toxic 
waste in other communities, only having to move a few shovels of dirt, fence the 
contaminated sites {that the firm determined contaminated), pay some officials a few 
hundred thousand dollars and exit. 

When Region 10 EPA heard that we had gotten the Ombtxlsman interested in .seeing' 
to it Rayonier’s contamination of our town was assessed, the agency tried to convince 
Marlin things were not serious end the state was in control. Mr. Mnrttn’o porsistcnoc in 
going foraiard with his investigation caused the the Region to accept a citizen petition 
to implement Supeifund assessments of the pylp miB, the adjoining Strait of Juan de 
Fuoa, three landfills, four fresh water streams and private properties That is how 
pervasive is the reach of the pollution. 


Page i of 2 


Jtayonier Hazardous Waste Cteanup Project 
3632 O'Brien Road • Part Angeles WA 98362 • Phone/FAX (manual) 360'417’0855 

email: darlenes&alympus.nei • www.olympus.mi/community/oec 0 lowReoyeiedP-per 
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It was dear from the unorthodox sampling and analytical procedures carried on by the 
EPA contractors, they tried to minimize the extent of the pollution they might find. Even 
so, what they found was so serious that In the end, the mill slt/Strait and three landfills 
attained Superfund level status. 

Throughout EPA's prosonco and actions It was nsoossary for citizens to have several 
meetings with the staff and with the Region 10 Administrator. We do wish to Insen that 
the Administrator did avail himself and his staff for meetings with our statewide 
coalition and we are appreciative of this. Mr. Martin attended certain of those meetings 
and his presence helped move the process forward. Indeed, his Involvement helped 
UB Eucceed in gotting the millfStrait recommended for the Superfund Natlonat Priority 
List. 

Local politics won out in the end by pressuring the State Governor to insist the site not 
be listed on the NPL, but defetieU to llie Slate - the very agency that allowed Rayonier 
Lu pollute ii 1 tl le iii si plaue. Tl le Ueieri ai process stunK. EPA did not follow its own 
guidelines. The staff ignored the ovenahelming public voice and substantive 
arguments to list the site on the NPL While the Region 10 staff was quick to want to 
drop this "hot potato" in the state's lap, our cominued meetings with the Regional 

AUitiiiitbliealVifi — lo h«> l>eraixl othidr v-oic** His stAff's — arxl Mr. Msrtin'a 

involvement effected strong deferral language which could cause the site to yet wind 
up on the NPL 

This scenario is now being repeated over the fate of the Superfund level landfills and 
surrounding contaminated communities. EPA headquarters would like to stop Mr. 
Martin’s involvement in this. We need to make sure he retains his indeperrdence and 
ie properly budgeted to continue nis assistar^ce in helping restore life and dignity tn 
this community. 

We wish you success in achieving your goal. We have encouraged citizens around 
the country to support your legislation._We would appreciate hearing from your office 
the outeome of your proposed legislative amendments. 


Respectfully submitted. 
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Pj-Pa-TAG, Inc. 

Pb^eRas & Pasco Cour^ Tec^k^l Assist^ice QrairL 

1015 Wideview Ave. 
Tarpon Springs, FL 34689 


September 28, 2000 


Honorable Rep. Mchael Oxley, Chair 
Subcommittee, Finance & Harardotis Materials 
2233 Rayburn House OfSce Bldg. 

Washington DC 20515 

Honorable Rep. Michael Bilirakis, Chair 
Subcommittee, Health & Emiroranent 
2369 Rayburn House Office Bldg. 

Washington DC 205 15 


Dear Sirs: 

This letter is presented by the Board of PiPaTAG, Ine. to the House Commerce Committee's 
Finance & Hazardous Materials and Health & Environment Subcommittees for their October 3, 
2000, joint hearing entitled "The Role of the EPA Ombudsman in Addressing Concerns of Local 
Communities," We request that this letter be included as testimony in the Joint Committee 
hearing record. 

Pi-Pa-Tag, Inc., holds a Technical Assistance Grant to provide information to the affected 
community concerning cleanup of the Stauffer Chemical Superfiind Site in Pinellas County, 
Florida, under EPA Assistance Agreement number I99493I-0I-0. Our newsletter reaches over 
seven hundred concerned citizens at the intersection of Florida's Pinellas and Pasco counties. 

The community affected by the Stauffer Chemical Superfund Site near Tarpon Springs, Florida, 
is shocked at the treatment it has received at the hands of EPA Region 4. Though EPA Region 4 
has attempted to portray itself as being in a partnership with the community, observed behaviors 
point to the partnership actually being between EPA Region 4 and Stauffer Management 
Company (SMC), the Potentially Responsible Patty (PRP). 

For years, members of the community have asked reasonable, legitimate questions about the 
Stauffer Chemical Superfund Site and the surrounding area, and for years they have received 
very few satisfactory answers. At a number of public meetings, EPA Region 4 told citizens that 
their questions would be answered at a later date, after further study. Most questions were never 
answered. Thus, the community was patronized and denied meaningful participation in the 
Superfimd process. Thou^ an EPA Technical Assistance Grant was awuded, reports and 
comments from the public and from the environmental scientists under contract as Technical 
Advisors were, for the most part, ignored. In some instances, those comments were used as 
excuses to wraken parte of tie proposed containment project. EPA Region 4 staffhas tunted 


Phene (727)937-2968 


Email: chliTial@nasuncoastnet 


Fax (727)942-3978 
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Pi-Pa-TAG, Inc. 

I^i^as. & Pasco CounSes Technif^! Grant 

1015 Wideview Ave. 
Tarpon Spring, FL 34689 


citizens' comments about contamination from the site that has spread into the surrounding 
community into excuses to reduce the level of the remediation on the site itself. 

EPA Region 4 promised to clean the site (located within a residential communi^) to Residential 
Standards, yet they released a Record of Decision (ROD) with no soil cleanup level for arsenic, 
the main chemical contaminant, then resorted to intellectual obfuscation while they adopted a 
less-stringent cleanup standard 

Without performing the studies needed to determine potential short- or long-range safety issues, 
EPA Region 4 agreed to the remedy chosen by Stauffer Management Company’s (SMC) 
contractor. While EPA Region 4 staff have staunchly defended the acres of monstrous 
concretized mounds of heavy metal and radioactive contaminants included in the proposed 
remedy, they evaded questions about the need for hydrogeological studies to determine the flow 
of groundwater and the potential for sinkhole formation beneath those mounds. In spite of 
obvious lack of scientific, fiscal, or common sense and ignoring the fact that the site is over an 
extremely vulnerable part of the Floridan Aquifer (die major source of the area's drinking 
water), they attempted to convince the community that a second operational unit, begun only 
AFTER the huge mounds were completed, would determine the s^ety of the remedy. 

EPA Region 4 professed a strong commitment to working with community members, yet they 
sent the Consent Decree to the Department of Justice over the community’s strenuous 
objections. 

Actual proof of the irresponsibility of the actions of EPA Region 4 was not available until the 
EPA National Ombudsman responded to the appeals of local citizens and agreed to investigate 
the situation. Suddenly, unanswered questions began to be raised in a more public arena. New 
questions emerged; through the efforts of the Om^dsman's ofBce, the community learned that 
EPA Region 4 has shielded the PRP by not taking into account or publicly revealing its 
knowledge of certain financial maneuverings of the ownership of the Stauffer Chemical 
Superfund Site, maneuverings which place the long-range (and, indeed, possibly the short- 
range) fiscal accountability for the site in serious jeopardy. 

Only because of the investigation by the Ombudsman's Office, EPA Region 4 agreed to: 
withdraw both the original Consent Decree and the Amended Consent Decree; perform the 
hydrogeological tests required to determine the suitability of the proposed remedy for the 
pological characteristics of the site prior to implementing the remedy; bring in special 
hydrogeological consultants, including the US Geological Survey; compromise with the Florida 
Department of Environmental Protection to use Florida's Commercial standards for arsenic 
cleanup. They have delayed but have not abandoned tlK original proposed remedy, nor have they 
reopened the Record of Decision (ROD). Without continued oversight of this project by the 
Ombudsman's Office, we citizens know that EPA Region 4 will eventually resort to 'business as 


Phone (727)937-2968 


Email: chlmat@flasuncoasLnet 


Fax (727)942-3978 
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Pi-Pa-TAG, Inc. 

P^eBas & Pasco Counties Technical Assistance Grant 

1015 Wideview Ave. 
Tarpon Springs, FL 34689 


usual,' ignoring the evidence of scientific tests and shielding the trae reasons for decisions in the 
project. 

Documentation for these and other problems associated with Region 4 EPA’s handling of this 
Super&nd site can be found posted on Pi-fti-TAG’s web site, 

www,nuoleicassays.com/eco/TAGindex.htm or can be obtained by request to Pi-Pa-TAG at the 
address on this letterhead.. 

We respectfully urge action to protect the public from Region 4 EPA's deliberate or accidental 
behavior that benefits the polluter at the expense of the affected citizens. 


No signatures onfitx / electronic copies 


Sincerely, 


dUA 


John "Chuck" Lehr 
President* Pi*Pa-TAG 


Rose Mary Ammons, Ed.D. 
Vice President, Pi-Pa-TAG 

Headter A. Malinowski, D.N. 
Secretary, Pi-Pa-TAG 


Cc: Members, House Commerce Committee: Subcommittees 
Fimnce & Hazardous Materials 
Health & Environment Subcommittees 
Rep. Karen Thurman 

Robert Martin, EPA National Ombudsman 


Phone (727)937-2968 


Email; chimal^flasuncoast.net 


Fax (727)942-3978 



24 


A Times Editorial 

Vigilance wins in Superfiind 

© St. Petersburg Times, published August 30, 2000 

No one will ever accuse the U.S. Environmental Protection Agency of learning a lesson 
the easy way. While seeking judicial approval of a controversial cleanup plan for the 
Stauffer Chemical Superfiind site, EPA officials offended U.S. Rep. Mike Bilirakis, 
fought with the Florida Department of Environmental Protection, ignored Pinellas 
County health officials and angered Tarpon Springs residents. 

Now, the EPA has withdrawn the proposed plan from federal cotut, ordered more testing 
and said it wants to work with all interested parties. Regaim'ng trust is not going to be 
that easy. 

The cleanup plan was incomplete, if not outright flawed The EPA and Stauffer’s 
corporate owner both favored piling 300,000 cubic yards of contaminated soil into 
mounds and sealing them below and above ground to prevent leaks. But the EPA 
ombudsman shattered confidence in that plan by exposing weaknesses in the "pile and 
cap" method at a comparable site in Denver, saying pollutants could leak into the ground 
without being detected. 

Stauffer is Pinellas County’s only Superfiind site and an obvious threat to human health. 

It sits on a bank of the Anclote River, surrounded by houses, businesses and an 
elementary school. Yet the EPA ignored county health officials and residents who feared 
the piled pollutants would leak into the aquifer or be undermined by a sinkhole. The 
federal agency fought state environmental officials who wanted to reduce the amount of 
arsenic left in the soil. And two EPA officials walked out of a public hearing held by 
Bilirakis rather than answer residents' questions. 

Given such behavior, EPA officials shouldn't be surprised that much of the public has lost 
confidence in the agency. The EPA did the right thing by stopping the legal process, 
requiring Stauffer officials to study the site's geology and signing a cooperative 
agreement with the DEP. But EPA project manager John Blanchard won't rule out a 
return to the same "pile and cap" plan. The burden is on the EPA to persuade everyone 
that the next proposed cleanup will protect the environment and human health. 

Call it a temporary victory for residents such as Mary Mosley (who has been fighting 
Stauffer pollution for 22 years), politicians Bilirakis (who supported the EPA 
ombudsman's intervention) and state Sen. Jack Latvala (who pressured the DEP to get 
involved) and county Health Department official Mike Flanery (who questioned the 
plan's attention to drinking water safety). 

We now know there is no substitute for vigilance in the Superfiind process. 
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Tampa Tribune Editorial 

Aug 31, 2000 


Finally, a logical move by EPA 


The decision this week by the U.S. Environmental Protection Agency to fotmaliy 
withdraw its plan for cleaning up the Stauffer Chemical site near Tarpon Springs 
may not quali^ as a true miracle, but it is dam close. 

After years of insensitivity and downright stubbornness, the country's chief 
environmental regulatory agency finally pulled the official consent decree that 
allows Stauffer Management to leave an estimated 300,000 cubic yards of 
hazardous soil on site. The shelved plan consists of rounding up an estimated 
300,000 cubic yards of hazardous soil, putting it in a mound, sealing it and then 
injecting it with cement. 

After prodding from persistent resident activists, EPA decided additional tests are 
needed, including studies to determine the risk of sinkholes and whether drinking 
water supplies would be protected. EPA officials don't deserve much praise for 
this decision, because these most important studies should have been 
undertaken long ago - certainly before the so-called mound-and-cap method was 
chosen. As activist Mary Mosley told a reporter "It's a victory for the community. 
We knew that you can't fit a remedy without testing for the most obvious." 

But caution and continued persistence is needed in the communities surrounding 
the hazardous waste site, vdiich is on the EPA's Superfund list as one of the 
nation's most contaminated. Some EPA officials were quick to point out Monday 
the proposed mount-and-cap cleanup method has not been totally "scrapped." 
Such comments are disheartening, because they do not reflect an open mind - 
one reason many in the community are distrustful of EPA officials. EPA officials 
must keep an open mind during this review and study period. 

The EPA is charged with protecting the environment and health of residents, and 
it has a duty to require Stauffer Management to undertake a cleanup method that 
will accomplish that without any doubt - no matter the cost to the company. As 
U.S. Rep. Mike Bilirakis, R-Palm Harbor, said in a statement: "We must all 
remain actively involved in this process to secure a cleanup of the Stauffer site 
consistent with the public health and safety." 
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DSC 

Ombid^nsBi L^l^tion 


Sept. 29, 2000 

To; Rep. Michael Oxley, Chair, Subconaittee on Finance 4 Hazardous Materials 

From: Doris Cellarius 
€21 Park Avenue 
Prescott, AZ 86303 

I am writing in support of legislation that will give full support to the EPA National 
Ombudsman Office, with adequate funding, powers, and independence from the agency,. 

It is my understanding H.R. 3656 and S. 1?63 address the ombudsman issue. 

For several years I worked for the Washington Environmental Council assisting citizens who 
live adjacent to toxic waste sites. We helped them form coimaunity groups to comment on 
the cleanups and we helped them find technical help to understand the state and EPA 
cleanup plans. I was then appointed to a three-year term as a Community Consultant to 
ATSDR’s Board of Scientific Counselors. In all of this work I learned how important the 
assistance of Ombudsman Robert Martin has been to citizens who needed additional resources 
and help in negotiating a 

bureaucracy that is often intimidating and unresponsive to the human needs and health 
problems that toxic waste sites have caused. 

Citizens in Superfund communities must have access to fair, impartial hearings and 
solutions to their legitimate and fact-based concerns regarding EPA's often inadequate 
cleanup plans, responsible parties and vested interests dominate the negotiations. 
Citizens and community groups become exhausted, yet they persist in the hope that 
the truth will be understood, that someone will come to their rescue. Family 
life suffers, and children are exposed to the frustration thier parents feel 
as well as to toxins. The National Ombudsman helps in cases like this. His 
knowledge and experience grows as he helps each site. Regional ombudsmen cannot 
do nearly as good a job. 

I have seen regional ombudsmen who, though well meaning, were so overworked and 
inanersed in local polictics that they were unable to do anything for community groups. 

They need the perspective that an "outsider" can provide when they try to meet 
community needs. 

I believe it is very cost effective to have a program that will make it clear that 
EPA Is humane and cares about children and families. Please look at National Ombudsman 
legislation with these thoughts in mind. 

Please include my letter in the hearing record. Thank you. 


L C(. I .-i 
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Simison, Robert 

From: Darlene Schanfald [darlenes@olympus.net] 

Sent: Friday, September 29, 2000 6:20 PM 
To: Simison, Robert 

Legislative Clerk Robert Simison 

2125 Rayburn House Office Bldg. 

Washington DC 2,05 1 5 

Phone: (202) 225-2927 

Fax: (202) 225-1919 

RE: "The Role of the EPA Ombudsman in Addr^sing Concerns of Local Communities 

To the Honorable 

US Rep. Michael Oxley, Chair 

(Subcommittee on Finance & Hazardous Materials) 

US Rep. Michael Bilirakis, Chair 
(Subcommittee on Health & Environment) 


The Olympic Environmental Council (OEC) is a coalition of citizens in Jefferson and Clallam 
Counties in the State of Washington. We work to protect human health and the environment for 
present and future generations. OEC has formed a coaltion with western WA educational, health and 
environmental organizations working to protect our community and state and federal aquatic lands 
that have been contaminated by a pulp mill. 


OEC is writing in support of the reauthorizing and expansion of powers for the U.S. EPA 
Ombudsman under consideration by your committees. We want to ensure the future functioning of 
the EPA National Ombudsman Office, with adequate funding, powers, and independence to function 
appropriately under the nationally and internationally recognized American Bar Association (ABA) 
guidelines. 


The Ombudsman Office is an important part of a democratic system of government. It serves 
Superfund communities and others most directly affected by toxic exposure, serving as a "watchdog" 
md final recourse when citizens feel they have not received justice elsewhere in their cases. In many 
cases the National Ombudsman has been the first agency person to actually listen to the complaints of 
citizens and elected officials' and to work towards resolution. In our case, it was only through the 
auspices of this Office, and after 8 years of trying to get government help, that citizens succeeded in 
getting us government help. 


10/4/2000 
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A well known pulp mill polluter for over 60 years, Rayonier, Inc., WA State's primary polluter for a 
number of years they were in operation, smothered our air, waters, state aquatic lands, and soils with 
highly toxic materials (dioxin/fiirans, PCBs, heavey metals, etc.), impacting the lives of workers, 
residents, the nearby medical community, and othss. For years citizens triei to get various 
governments to work with us to make Rayonier operate more responsibally. No government, local, 
state or federal, wanted to tangle with Rayonier. In government documents personnel write, "They 
have money." 


Since 1988, three citizen groups fonned. The first two did amazing public information work and data 
collection, includii^ the establishment of a hotline for residents impacted physically by the mill air 
plumes. No government would look at the 5 years of data (3000 calls). In 1991, OEC stepped in to 
stop the expansion of Rayonier's industrial landfill in a residential area and to stop Rayonier, who 
was closii^ their mill operation, from leaving town without cleaning its wastes. We faced the same 
stonewalling from governments as the previous local citizen groups, until a Florida citizen group, 
CATE, told us about the US EPA Ombudsman. We luckily connected with Bob Martin in November 
1996. Then things began to change for us. Region 10 cooperated and conducted Superfund 
Assessments of the mill, the Strait of Juan de Fuca, three industrial landfills the state and county 
allowed in residential areas, nearby streams impacted by stormwater from the landfills, as well as 
private properties. EPA used methods of sampling and analysis that were not protocol; that were 
designed to minimize the contamination let'els. Nevertheless, all were Superfund level. 
Unfortunately, because EPA could use minimized levels, the company and other governments are 
now squealing, there is not very much; it is not very serious. 


We temporarily have the mill-Strait cleanup process in place. But we are still trying to get EPA to do 
the light thing by the citizens impacted by the landfills in their back/front yards. We have some very 
sensitive matters, such as one landfill is poised to slide downhill on to homes and into a stream 
containing endangered species of salmon. EPA keep wanting to brash their hands of these sites. 


Still, today, EPA and other governments come to the rescue of the coiporation to save it dollars, 
rather than the sick and dying citizens who have impaired health and property investments due to the 
operation of this mill, leaving us needing the Ombudsman's help to insure governments overseeing 
assessments and cleanup do it right. 


EPA has ignored citizens most directly affected by toxics in their community across the country. EP.A 
employees hazardous waste site assessments are often fiawed--as was ours, allowing the agency to 
both trader estim^e the seriousness of the contamination and limit the options for cleanup and 
remediation. 


Page 1 of 2 


National Ombudsman help across the country in Washington, Pennsylvania, Idaho, Montana, Florida, 
Colorado and elsewhere proves that the role of the National EPA Ombudsman must be adequately 
secured with reauthorization, funding, independence according to American Bar Association 
standards and from the agency it must watchdog and, finally, subpoena power. The Ombudsman 
should also be in charge of the woridngs of the countries ten (1 0) regional EPA ombudsmen. 


10/4/2000 
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I am highly in favor of strong environmental regulation in our country and necessary appropriations 
for ongoing programs and enforcement capabilities. An important part of this work is the independent 
position and funding for a National Ombudsman that brings us accountability of the EPA agency 
itself and how this agency meets its mandate to protect this nation's health and envronment. 


From Tim Field on down through the regional office staff, including the former (not present) regional 
ombudswoman and ATSDR, we have not been well served. The Ombudsman needs independence 
from the others to be a true Ombudsman, and he needs to have resources to select regional 
ombudsmen/women that work under him, as well as staff at the national level. Indeed, his office is 
the one citizens can agree on to which tax dollam should be given. 


We urge you to support the functioning and expansion and independence of this Office. Thank you 
for your consideration and please include this testimony in the record. I would also appreciate being 
updated by your office on the progress of this matter. 


Sincerely, 


Darlene Schanfald 
Project Director 

Page 2 of 2 

Darlene Schanfald, Project Director 

Rayonier Hazardous Waste Cleanup Project 

Olympic Environmental Council 

3632 O'Brien Road 

Port Angeles WA 98362 

360-417-0855 (Phone & FAX) 

www.olympus.net/community/oec 


10/4/2000 
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US Rep. Michael Oxley, Chair 
Subcommittee on Finance & Hazardous Matoiak 

US Rep. Michael Bilirakis, Chair 
Subcommittee on Health & Environment 
2125 Rayburn House Office Building 
Washington, D.C. 20515 

Chairpersons and Members of the Joint Committees: 

My name is Helene Oir. I Jive in die Overland neighborhood of Denver, Colorado, just a stone’s 
throw from the now famous Shattuck Superfund site. Due to the investigative efforts of the national EPA 
ombudsman, a very bad EPA decision to bury radioactive waste in the middle of my neighborhood- a 
decision, I might add, made behind closed dooi^ in s^et collusion with the polluter-has been reversed. 
And this is a first in EPA history. 

I had hoped to deliver my testimony and support for the ombudsman in person to the committee 
but unfortunately my secretarial wages could not cover the plane fare and lodging. This fact alone is 
argument enough to safeguard the independence of the Ombudsman’s office and to expand its budget and 
investigative powers. We did not need to bring our case to Bob Martin in Washington. He came to us, to 
Denver, to our neighborhood, to our homes, and listened to our story. And what he heard he found 
disturbing enough to warrant investigation. 

This is the stoiy that he heard. After declaring the Shattuck Chemical Company location a 
Superfund site and placing it on die National Priorities List in the early eighties, and after a lengftiy 
remedial investigatoin, the EPA recommended excavation and removal of the radioactive and hazardous 
materials out of the naighborhood to a licensed facility in Utah. 
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Mr. Bilirakis. Mr. Chairman, I have also experienced the work 
of the Ombudsman firsthand at the Stauffer Superfund site in my 
hometown of Tarpon Springs, Florida. At this site it became in- 
creasingly clear over several years that many of my constituents 
were shut out of the cleanup process. They felt that their concerns 
were not heard by EPA officials in charge of the site. Therefore, at 
my request, the EPA Ombudsman is conducting an independent re- 
view of the Stauffer cleanup plant. To date, public meetings with 
the Ombudsman have successfully highlighted the need for addi- 
tional scientific studies and increased local residents’ confidence in 
the Superfund process. 

My concern is to ensure that the Ombudsman’s Office is allowed 
to continue to provide assistance to local communities in holding 
EPA accountable. While EPA officials have publicly and privately 
assured me of their full support for the Ombudsman’s efforts, their 
actions suggest a different attitude. Over the past several months, 
EPA and Justice Department officials have nearly derailed the Om- 
budsman’s investigation of the Stauffer site and other cases. 

Shortly before a scheduled public meeting in June of this year, 
EPA national officials indicated to the Ombudsman that insuffi- 
cient funds were available for him to continue his investigation at 
the Stauffer site. Only after Chairman Oxley, Chairman Tauzin 
and I intervened did the Agency make a commitment to provide 
the necessary resources. 

At the June meeting in Tarpon Springs, Florida, EPA Region 4 
representatives made a brief presentation regarding the Stauffer 
site. After only 10 minutes they abruptly walked out in the middle 
of a question. Naturally, my constituents and I were outraged by 
this display of contempt, dare I say arrogance, on the part of EPA 
representatives. 

While I am certainly concerned about the Stauffer site and the 
well-being of my constituents, my experiences, Mr. Chairman, also 
led me the to question whether Stauffer is an isolated case or is 
symptomatic of local concerns across the country; and that is the 
key point of this hearing. Are Stauffer and the other sites where 
the Ombudsman has been involved isolated cases or do they rep- 
resent just the tip of the iceberg? Are we dealing with a true excep- 
tional case or is this business as usual at the EPA? 

At this point, Mr. Chairman, I would like to extend a very warm 
welcome to one of my constituents, Mary Mosley, a Tarpon Springs 
resident and former city commissioner. Ms. Mosley will testify in 
more detail about the EPA and the Ombudsman’s involvement in 
the Stauffer case. We look forward to hearing her statement as 
well as the statements of the other citizen witnesses, Mr. Bret 
Bowers from Coeur d’Alene, Idaho, and Ms. Kimberly Boggiatto 
from Denver, Colorado. I want to thank you all for your time and 
effort in traveling to testify here today. 

I also want to welcome, Mr. Chairman, Mr. Timothy Fields, As- 
sistant Administrator of EPA’s Office of Solid Waste and Emer- 
gency Response, and also the Ombudsman, Mr. Robert Martin. Mr. 
Fields is no stranger to this committee, and I know we all look for- 
ward to hearing the administration’s views on the role of the Office 
of the Ombudsman and its relationship with EPA. 

Thank you, Mr. Chairman. 
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Mr. Oxley. I thank the gentleman and now recognize the rank- 
ing member for the Health and Environment Subcommittee, gen- 
tleman from Ohio, Mr. Brown. 

Mr. Brown. Thank you, Mr. Chairman. 

Today we are holding an oversight hearing on the Office of the 
Ombudsman at the EPA. This office was created 16 years ago with 
the passage of the Hazardous and Solid Waste Amendments of 
1984. 

The function of the EPA Ombudsman is to receive individual 
complaints, grievances and requests for information submitted by 
any person with respect to the hazardous waste program, to render 
assistance and to make appropriate recommendations to the EPA 
administrator. I support the function of the Ombudsman. People 
need a place to go if an agency bureaucracy is not responding to 
inquiries from the public and is not functioning in an open manner. 
The Ombudsman provides an opportunity for citizens to express 
their views and a channel for those views to be taken into consider- 
ation. 

The Ombudsman is currently involved in 14 cases around the 
country, including two in my own State of Ohio. To appropriately 
and effectively fulfill the function of the office, the Ombudsman 
must also perform his duties impartially and responsibly, gathering 
facts and information in an objective manner and treat all parties, 
including employees of the executive branch, fairly. 

I welcome our witnesses today and look forward to their testi- 
mony. 

Mr. Oxley. I thank the gentleman. 

The Chair would now recognize himself for an opening state- 
ment; and I am also pleased to be holding the joint subcommittee 
hearing today with my colleague, Mr. Bilirakis, chairman of the 
Health and Environment Subcommittee, on the role of the EPA 
Ombudsman in addressing concerns of local communities. This is 
a hearing that goes to the heart of the public’s faith in government. 
People who live near Superfund sites have turned to the govern- 
ment for explanations on health. Responsiveness of EPA to these 
citizens has been a concern of my mine for a long time. 

With the goal of promoting faster and safer cleanups, I, along 
with many colleagues, have introduced Superfund reform bills that 
would increase local participation in the remedy selection process 
and that would make community involvement a more integral part 
of EPA’s cleanup criteria. 

The Ombudsman’s Office within EPA plays an important role. It 
serves as a citizen watchdog and as a backstop to ensure that the 
best decisions are being made for their community. Trust in the 
process is heightened when people know they have an independent 
voice to closely examine an agency decision. Mistrust often leads to 
controversy and cleanup delays. 

Therefore, I was very disturbed when my friend Mr. Bilirakis 
told me that EPA appears to be impeding the helpful work that the 
Ombudsman’s Office has been doing in his District. We had a tele- 
phone conversation with Administrator Browner on that subject. 
Yet that conversation did not prevent the inexcusable conduct of 
regional EPA personnel who subsequently walked out of a public 
meeting in my colleague’s district. Since then I have learned of a 
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Department of Justice letter that threatens to disrupt the Ombuds- 
man’s investigative work at the Coeur d’Alene site in Idaho. 

These situations speak directly to the independence of the Om- 
budsman and to the credibility of the Agency. No one, not elected 
officials, not appointed agency bureaucrats, should be afraid to 
have their decisions subjected to public scrutiny. 

I look forward to hearing firsthand from the citizens who have 
been dealing with EPA and the Ombudsman regarding Superfund 
sites in their community. I will be looking for EPA assurances that 
the Ombudsman’s Office has the resources and the independence 
to play a constructive role in communities with Superfund sites. 

I welcome our witnesses today — Mr. Fields, welcome back to the 
subcommittee; we are looking forward to your testimony — and now 
recognize the gentleman from Ohio, Mr. Sawyer. 

Mr. Sawyer. Thank you, Mr. Chairman. Although I am not a 
member of either subcommittee, I do serve with you on the full 
committee; and I appreciate your forbearance in allowing me to 
take part in these hearings today. I have a statement I will submit 
for the record. I look forward to hearing from our witnesses. 

Mr. Oxley. We thank you for your participation. 

Are there other opening statements? 

The gentleman from Illinois, Mr. Shimkus. 

Mr. Shimkus. Thank you, Mr. Chairman. Thank you for holding 
this very important hearing. 

You know this is an issue that — not just the Ombudsman but 
small business regulatory relief is something near and dear to my 
heart. Since February 1999, I have been working to help 159 inno- 
cent small businesses in Quincy, Illinois, to obtain freedom from 
the Superfund litigation nightmare. And it has been a nightmare, 
and it continues to be a nightmare. 

Last week, when the EPA Administrator Carol Browner dis- 
proved the Small Business Liability Relief Act, killed its chances 
in the House and the measure failed, I lost all faith that EPA real- 
ly wanted to work toward small business relief. 

Yesterday, when I heard the Keystone Pennsylvania lawsuit had 
settled and the EPA was touting a small business victory, I was ap- 
palled but not surprised that the settlement explicitly preserves 
waste management’s lawsuit against Barbara Williams, another fa- 
mous name in the fight against the bureaucracy, restaurateur from 
Gettysburg, Pennsylvania. I just wish Chairman Goodling was here 
to join us, the restaurant owner who we all heard about numerous 
times. 

Let me read from some of the release of the EPA: EPA is pleased 
to conclude this extensive, expensive and contentious litigation. 
That is why we need Superfund reform — because it is expensive, 
extensive and contentious. 

Here’s another quote from their release: But Congress still needs 
to address the basic deficiency in the Superfund law which allowed 
this huge number of defendants to be sued. Hence, House Resolu- 
tion 5175 which the EPA fought to defeat on the floor. 

Also, listen to this, the part of the release: When the United 
States sued 11 parties, these parties then sued 130 additional par- 
ties, and these 130 additional parties sued 500 additional parties. 
That is the problem with — that is why we need Superfund reform. 
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I understand this hearing is to investigate the role of the EPA 
Ombudsman and addressing concerns of local communities. I would 
just ask, where were you in Quincy, Illinois? 

I look forward to hearing about how the office has been success- 
ful, and I am sure we will hear where it has failed. And I will look 
for asking questions of how it can be improved so that you know 
the people who are caught in this type of litigation trap can get 
some relief from the Federal Government. 

I want to welcome the two panels. I do appreciate you coming. 

Mr. Chairman, I thank you for calling the hearing. I appreciate 
Chairman Bilirakis also being here, and I yield back the balance 
of my time. 

Mr. Oxley. Gentleman yields back. 

The gentlelady from Colorado. 

Ms. DeGette. Thank you, Mr. Chairman. 

I would like to, first of all, welcome Kim Boggiatto for being here 
today. She is a resident of the Overland Park community in my 
home city of Denver and was instrumentally involved in successful 
efforts to force the Environmental Protection Agency to remove ra- 
dioactive wastes from the Shattuck Superfund site in Denver, Colo- 
rado, which both Mr. Fields and Mr. Martin have extensive experi- 
ence with; and I am glad to see them here with us today as well. 
I am really pleased to have her insight on the role of the EPA Om- 
budsman’s Office today. 

Since 1986, the residents of Overland Park community in Denver 
have tried to get the Environmental Protection Agency and other 
responsible parties to remove radioactive wastes from the Shattuck 
Superfund site. Today, that waste still is in the middle of a resi- 
dential neighborhood. Radioactive soil in the area was mixed with 
fly ash, then clay and covered with a pile of rock. A study released 
in September 1999 by the EPA’s 5-year review panel confirmed 
what residents of Overland Park had been saying for years, we 
cannot be sure that the entombment of radioactive dirt at the 
Shattuck Superfund site will protect human health and the envi- 
ronment. 

Thanks to the diligent efforts of the neighborhood association 
cleanup, many devoted citizens and the joint efforts of the elected 
officials, both city. State and Federal, the EPA announced June 16 
of this year that the waste will be removed. However, questions 
continue to arise about what the Agency and the parties involved 
in the Shattuck site knew about the characteristics of the waste 
and when they knew it. 

Most recently, the Department of Energy revealed, for example, 
that the Shattuck Chemical Company was one of hundreds of com- 
panies that it secretly contracted with to do nuclear weapons work 
in the 1940’s and 1950’s to process radioactive and toxic materials. 
During the discussions concerning reopening the Shattuck chemical 
site record of decision, it was well-known that the Shattuck facility 
did receive radioactive waste from the Federal Government. How- 
ever, a full accounting of what waste the Shattuck site accepted 
and disposed of has been impossible because of missing and inad- 
equate records. 

The DOF’s disclosure is troubling but not perhaps surprising to 
those of us who have been involved with the site. I will reiterate 
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today what I said to Mr. Fields in a letter last month upon learn- 
ing of the DOE report, which is that the citizens who have worked 
so long to see this waste removed have a right to expect that the 
EPA’s promise to move the waste in a timely fashion will he ful- 
filled. While I think that there needs to he additional investigation 
into some of these sites, we cannot use it as an excuse to leave this 
waste onsite. 

I sound like a broken record. I have no doubt that the govern- 
ment intends to move it, but I think we all need to be ever vigilant 
to make sure that the poor decision is reversed and that this waste 
is removed. 

The EPA Ombudsman’s Office played an important role in secur- 
ing the EPA’s commitment to remove the waste by providing the 
community with the resources and advocacy to compel the Agency 
to act. The independent oversight provided by an Ombudsman’s Of- 
fice is essential to provide individuals and communities like Over- 
land Park with an additional voice and an additional advocate in- 
side an agency like the EPA, particularly in cases like Shattuck 
where you are looking at questionable decisions by a Eederal agen- 
cy. 

The role of the Ombudsman must, therefore, be preserved to en- 
sure that Federal agencies have an internal mechanism that will 
be vigilant and make sure that agencies act in the best interests 
of the public. The public needs a resource to help interface with the 
Federal Government to help obtain information and to investigate 
potential malfeasance or remedy inefficiencies. It is equally impor- 
tant for the Ombudsman’s Office to uphold the highest ethical 
standards because, after all, this is the office responsible for main- 
taining the integrity and the mission of the Agency. 

Mr. Chairman, I want to thank you for having this hearing. I 
want to congratulate again Clean-It! and the neighbors and also 
the EPA Ombudsman for coming to the right decision in the 
Shattuck site, and I yield back anytime I might have left. 

Mr. Oxley. Eurther opening statements? 

The gentleman from Missouri, Mr. Blunt. 

Mr. Blunt. Thank you, Mr. Chairman. Thank you for holding 
this hearing and particularly for focusing on the role of the Om- 
budsman in solving problems and eliminating needless problems 
for people who are caught in the periphery of legitimate EPA ac- 
tions. 

As you know, Mr. Chairman, the office of ombudsman’s authority 
expired in 1988. I think that is why this hearing would be particu- 
larly helpful to determine how the exiting system is working, what 
we need to do to reauthorize in the best possible way a system that 
meets the needs of people who are again caught on the edges of 
EPA decisionmaking. 

We took a bill to the floor recently that was designed to eliminate 
problems for third-party defendants. That bill was opposed by the 
Agency. Hopefully, we can even hear some of the reasons that that 
happened and what we can do effectively to solve the kinds of prob- 
lems that have been mentioned by my colleagues here today and 
the individual trauma, cost and devastation that can be created by 
misguided and misdirected targeting on the part of the EPA and 
what the Ombudsman’s Office can do to see that that doesn’t hap- 
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pen and to help third parties extricate themselves from this kind 
of involvement. 

I am glad you have held this hearing. I look forward to the testi- 
mony and to the questions. 

Mr. Oxley. Further opening statements? 

Mr. Green will submit a statement. 

Other opening statements? 

[Additional statements submitted for the record follow:] 

Prepared Statement of Hon. Paul Gillmoe, a Representative in Congress 
FROM the State of Ohio 

Mr. Chairman, I want to thank you for calling this hearing on the role of the En- 
vironmental Protection Agency (EPA) Ombudsman in addressing local concerns. It 
is essential that governmental agencies are responsive to the needs of the citizens 
that support them. 

The role of the EPA ombudsman was created in 1984 in the Hazardous Waste and 
Solid Waste Amendments. This position was established to create a place where 
people could issue complaints and request information on the various programs that 
EPA operates. Even more so, while the ombudsman was not supposed to be a policy 
or decision-maker, the position did allow the ombudsman to make suggestions di- 
rectly to the EPA Administrator. The job of Ombudsman was, statutorily, intended 
to end in November of 1988. 

Over the last 12 years. Congress has continually funded this office. As I have had 
a long-standing interest in the operations of the EPA, I am intensely curious in 
knowing whether the Ombudsman’s response to the public and its role as liaison 
and citizen advocate is justifying its continued existence. Particularly as the om- 
budsman’s place in the Superfund debate in concerned, I want to know whether the 
people that have used the EPA ombudsman’s office feel they have received an appro- 
priate response. I look forward to their testimony today. 

Mr. Chairman, I believe today’s hearing offers us a chance to answer a couple of 
important questions about the role of ombudsmen in our governmental system. 
First, while the position of ombudsman was first created over two hundred years 
ago, why did the United States wait until ten years ago to consider it an important 
position for our government? Second, the ombudsman is supposed to be a job which 
is independent of politics and the Executive Agency it is supposed to serve, does this 
separation between politics, policy, and performance still exist. Third, as Superfund 
is probably one of the EPA programs that receives greater community attention 
than some of the others, how has the EPA ombudsman responded at specific Super- 
fund sites? And last, since the EPA ombudsman has operated without a congres- 
sional authorization for many years, should this program be affirmed with a reau- 
thorization or cancelled entirely? 

I look forward to the testimony and comments of our two panels and thank you, 
Mr. Chairman, for bring attention to this important issue. 


Prepared Statement of Hon. Tom Bliley, Chairman, Committee on Commerce 

Mr. Chairman, I want to thank you for holding this Subcommittee hearing today 
about the role of the EPA Ombudsman in helping local citizens get answers from 
EPA about Superfund sites in their communities. 

As I have said many times over the past eight years, the Superfund law and the 
Superfund program administered by EPA remain badly broken. As a result, many 
Superfund cleanups take too long to complete and cost too much. Even worse, as 
we have heard from scores of witnesses, one of the biggest problems with Superfund 
has to do with all the lawyers. For years the program has been inefficient because 
of the wasted time and resources as a result of waves of litigation, lawyer fees, ex- 
cessive administrative costs and outrageous overhead. 

Often the people that stand to suffer the most are citizens who live in commu- 
nities across the country that are located near Superfund sites. Today, I am pleased 
that we will hear from some of these residents concerning their experiences with 
the Superfund program, with EPA, and with the Superfund Ombudsman. 

The Ombudsman was created by law to ensure that affected the citizens would 
have a “lifeline” within EPA. To be effective. Ombudsman must be there to help at 
times when citizens have difficulty getting their voices heard within the maze of fed- 
eral bureaucracy. And the Ombudsman must be able to help bring forward legiti- 
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mate concerns when the government creates bureaucratic obstacles that hinder ade- 
quate public participation and ultimately delay cleanups. 

I look forward to today’s hearing to assess the effectiveness of the Superfund Om- 
budsman over the years, and identify areas in which improvements are needed. I 
welcome each of the witnesses, especially the citizens who have traveled a great dis- 
tance to be here today, and look forward to their testimony. 

Mr. Oxley. Let me recognize now our distinguished colleague 
from Idaho who has joined us today for the committee hearing and 
obviously has a particular interest in the Coeur d’Alene site, Mrs. 
Chenoweth-Hage. 

Mrs. Chenoweth-Hage. Mr. Chairman, I want to thank you and 
Chairman Bilirakis very much for giving me the opportunity to 
participate with your committee in this hearing today, and I com- 
mend you both for your tremendous leadership on this issue. You 
have been a godsend to those of us who have labored and labored 
under the EPA up in northern Idaho. 

I want to especially thank all the members of panel No. 2 for 
coming so far at their own expense. I look forward to hearing the 
testimony of Bret Bowers from Coeur d’Alene who will speak on 
this issue, and he also has a short film that would be most inter- 
esting to the committee if he is allowed to show it. 

If there was ever an example, Mr. Chairman, of the need for an 
independent Ombudsman process to keep a check on the EPA, that 
example exists in northern Idaho. Now picture this: A beautiful, 
picturesque lake whose water measures above drinking water 
standards is the place where this out-of-control agency is treating 
this area as if it is a toxic waste dump, and yet we just heard the 
testimony from my colleague from Denver about the refusal to 
clean up the Shattuck Superfund site or their drawing out the 
process. 

So on one end we have a beautiful lake that measures above 
drinking water standards that they want to make a toxic waste 
dump, yet we had the Shattuck situation over here where they 
drug their heels. 

Obviously, I can spend several hours today going over with you 
the numerous abuses, whether it be livestock feeder areas or what- 
ever it might be, but the fines, the misrepresentations that the peo- 
ple of my district have experienced at the hands of the EPA — in 
fact, I have for years investigated the issue involving the North 
Idaho Lake Coeur d’Alene Superfund area. The bottom line is that 
the Agency has created a tremendously drastic solution in search 
of a problem up there. It is a beautiful area to live, and they can’t 
find the problem, and it is leading to havoc and distress in the com- 
munities spread throughout the whole Coeur d’Alene basin. 

Mr. Chairman, I have worked for years to expose the misdirected 
policies by the Federal Government in that basin, but I strongly be- 
lieve that only when the Ombudsman Bob Martin and his chief in- 
vestigator Hugh Kaufman entered into this process at our request 
that we achieved a breakthrough on this issue, and your direct 
intervention — yours and Chairman Bilirakis’s — certainly helped to 
elevate this issue. 

The sole purpose of the Ombudsman from the very beginning has 
been to get to the truth of this matter, asserting that by only find- 
ing the truth can we make good public policy and not harm the citi- 
zens that we are meant to serve. They have not been afraid to ask 
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the tough questions, as you will see in the film, no matter what 
threats they are receiving from their own agency or even from the 
U.S. Justice Department. 

Mr. Chairman, as you will hear about today, in August of this 
year, Mr. Martin and Mr. Kaufman conducted a 15-hour hearing 
in Idaho on the Superfund issue, finally bringing to the surface 
many troubling questions that have plagued this area. So, as a re- 
sult, we are working together and we are forcing EPA to answer 
some very important and critical questions. 

Mr. Chairman, I have more in my opening statement. I would 
like to submit it for the record. 

At this time, I will yield back the balance of my time. Thank you. 

Mr. Oxley. Gentlelady’s full statement will be made part of the 
record, without objection. 

[The prepared statement of Hon. Helen Chenoweth-Hage fol- 
lows:] 

Prepared Statement of Hon. Helen Chenoweth-Hage, a Representative in 
Congress from the State of Idaho 

Mr. Chairman, I want to first thank you and Chairman Mike Bilirakis for giving 
me the opportunity to participate in today’s hearing. I commend you both for your 
tremendous leadership on this issue. I am confident that because of your efforts the 
EPA will change the way that it does business. 

I also want to especially thank Bret Bowers, a constituent of mine from Coeur 
d’ Alene, Idaho, who has come to testify about the ombudsman process in Northern 
Idaho. I encourage the Committee to pay close attention to his testimony. He is a 
vocal leader on this issue and knows first hand the harms of EPA policy in the re- 
gion, and the need for an ombudsman process. 

Mr. Chairman, if there was ever an example of the need for an independent om- 
budsman process to keep a check on the EPA, that example exists in northern 
Idaho — where this out-of-control agency is treating one of the most beautiful river 
basins in the country as if it were a toxic waste dump. 

I could spend several hours today going over with you the numerous abuses and 
misrepresentations that the people of northern Idaho have experienced at the hands 
of the EPA. In fact, I have for years investigated this issue. The bottom line is that 
the agency has created a drastic solution in search of a problem — and it is leading 
to havoc and distress in the communities spread throughout the Coeur d’Alene 
Basin. 

Mr. Chairman, I have worked for years to expose the misdirected policies by the 
federal government in the Basin. But I strongly believe that when the Ombudsman, 
Bob Martin, and his Chief Investigator, Hugh Kauffman, entered into the process 
at our request, we achieved a break through on this issue. Their sole purpose has 
from the very beginning has been to get to the truth of this matter, asserting that 
by only finding the truth can we make good public policy and not harm the citizens 
we are meant to serve. They have not been afraid to ask the tough questions, no 
matter what threats they are receiving from their own agency or even from the U.S. 
Justice Department. 

Mr. Chairman, as you will hear about today, in August of this year Mr. Martin 
and Mr. Kauffman conducted a fifteen hour hearing in Idaho on the Superfund 
issue, finally bringing to the surface many troubling questions that have plagued 
this issue for years but have received little attention. 

As a result of their work, we are finally forcing the EPA to answer these ques- 
tions. For instance, why did the EPA prepare a plan to take over a private mine 
without even informing the owner of the mine? Or, why has the agency not even 
considered the bioavailability of lead in determining the health and environmental 
hazards of mixture of minerals in the soil? Why has the agency not tested for the 
natural occurrence of lead in this mineral rich area? Why does it continue to push 
for an expansion of the process when there are no discernible health and environ- 
mental problems? What did the agency do with $80 million worth of Indium? 

Mr. Chairman, shutting this process down before we have had a chance to answer 
these and many other critical questions would be nothing short of irresponsible, 
costly and even tragic. For the sake of the numerous impacted communities 
throughout this nation, this $7 billion dollar agency requires an independent inves- 
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tigatory wing — with much more resources than a shoestring budge of $300,000 and 
a couple of public servants expected to cover several investigations at once. I strong- 
ly encourage the committee to support an independent ombudsman process, and 
keep these numerous governmental abuses of the people at bay. Again, I thank you 
for giving me the opportunity to be here today. 

Mr. Oxley. Are there other opening statements? 

If not, we now recognize the aforementioned Mr. Tim Fields, As- 
sistant Administrator for the Office of Solid Waste and Emergency 
Response with U.S. EPA, and Mr. Robert Martin, the Ombudsman 
with U.S. EPA, as well. Gentlemen, welcome. 

Mr. Fields, we will begin with you. 

STATEMENTS OF TIMOTHY FIELDS, JR., ASSISTANT ADMINIS- 
TRATOR, OFFICE OF SOLID WASTE AND EMERGENCY RE- 
SPONSE, U.S. ENVIRONMENTAL PROTECTION AGENCY; AND 

ROBERT MARTIN, OMBUDSMAN, U.S. ENVIRONMENTAL PRO- 
TECTION AGENCY 

Mr. Fields. Thank you, Mr. Chairman. It is a pleasure to be 
here today before both of your subcommittees to talk about this 
very important topic, namely the functions of the OSWER Ombuds- 
man at EPA. 

I am pleased to be here with Mr. Robert J. Martin, the National 
Ombudsman for the EPA Office of Solid Waste and Emergency Re- 
sponse; and I would like to start by just giving a brief summary 
of how this function has evolved over the years since Congress en- 
acted it in legislation in 1984 as part of the amendments to the Re- 
source Conservation and Recovery Act. 

That office was established to address public inquiries or com- 
plaints regarding the Resource Conservation and Recovery Act of 
that time. The statutory authority did expire about 5 years later 
and EPA, though, believed the function was very valuable so we 
agreed to continue this function as a part of EPA’s operation, even 
though the congressional mandate had expired. 

In 1991, the Office of Solid Waste and Emergency Response ex- 
panded the functions of the Ombudsman to include not just the 
RCRA hazardous waste and solid waste programs but also Super- 
fund, underground storage tanks and other elements of our na- 
tional environmental cleanup and waste management program. 

In 1995, the Administrator of the EPA, Carol Browner, an- 
nounced an administrative reform to create 10 Regional Ombuds- 
men in our 10 regions that would be there to respond locally to 
public inquiries or concerns as well. 

We fully support the National Ombudsman function in head- 
quarters. That is why, when the statutory mandate for this expired 
more than 11 years ago, we agreed to continue it and have since 
that time. 

To address the evolution of the Ombudsman function, though, 
which has expanded in authority based on our administrative pol- 
icy to do so, we have tried to promote coordination between the Na- 
tional Ombudsman and the 10 Regional Ombudsmen that exist in 
the 10 EPA regional offices.. 

We are now developing new program guidance to supplement 
and update the outdated Hazardous Waste Ombudsman Handbook 
which we have been operating under since 1987. A work group was 
convened last year, including the National Ombudsman Bob Mar- 
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tin, some of the Regional Ombudsmen, other headquarters and re- 
gional officials of EPA, to develop an updated guidance document. 
The guidance is undergoing internal EPA review at the current 
time, and we hope to publish this in the Eederal Register in the 
next several weeks, making it available for public comment for 60 
days. We then intend to finalize this new updated Ombudsman 
guidance in terms of how the EPA Ombudsman both in head- 
quarters and our regions would operate. The Agency plans to also 
publish this draft guidance on our EPA Web site to make it more 
available to the public as well. 

Today, the National Ombudsman responds to numerous inquiries 
and complaints about programs administered by our waste pro- 
grams and environmental cleanup programs both in headquarters 
and the regions. Eor the most part, the National Ombudsman obvi- 
ously handles cases of national significance or cases where there is 
an actual or perceived conflict of interest on the part of a Regional 
Ombudsman. The ombudsman’s role is primarily to focus on the 
Agency’s practices and procedures and how citizens or other inter- 
ested parties have been treated under those practices and proce- 
dures. 

The Ombudsman strives to encourage and promote changes to 
policy, practices and procedures that will both impact and address 
the concerns of individuals as well as the community as a whole. 
I think the Ombudsman has been very successful at doing that 
over the years. 

The Ombudsman has a wide latitude in terms of selecting and 
investigating complaints. The Office of Solid Waste and Emergency 
Response recognizes the importance of the Ombudsman function, 
and we want to try to make it as independent to the maximum ex- 
tent possible under our laws and regulations. 

EPA steadily over the years increased the funding for the Om- 
budsman function, and we continue to provide support to not only 
the National Ombudsman but also additional support to the 10 Re- 
gional Ombudsmen as well, to the tune of about a million dollars 
a year. 

I believe the Ombudsman program is operating very successfully. 
I recognize it can operate even better. I assure you that the Agency 
will continue to support the Ombudsman function, irrespective of 
whether new legislation is enacted or not. We intend to continue 
to provide resources to make the function capable of assisting com- 
munities across the country as it has in the past. 

I look forward to responding to questions that the subcommittees 
may have on this. I think we share a common goal with the two 
subcommittees convened today and Mr. Martin, which is to make 
the Ombudsman function as effective and efficient as it can be so 
that we can meet the needs of citizens across this country. 

Thank you very much, Mr. Chairman. 

[The prepared statement of Timothy Eields, Jr. follows:] 

Prepared Statement of Timothy Fields, Jr., Assistant Administrator, Office 
OF Solid Waste and Emergency Response, Environmental Protection Agency 

introduction 

Good morning, I am Timothy Fields, Jr., Assistant Administrator for the Office 
of Solid Waste and Emergency Response (OSWER) at the Environmental Protection 
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Agency (EPA). I am accompanied this morning by Mr. Robert J. Martin, the 
OSWER National Ombudsman. Mr. Martin and I want to thank the Committee for 
the opportunity to appear before you today to discuss the national EPA Ombudsman 
program 


HISTORICAL BACKGROUND OF THE OMBUDSMAN 

The hazardous and solid waste management laws passed by Congress created 
some of the most complex programs administered by EPA and the States. Recog- 
nizing this, Congress established a National Ombudsman function in 1984 as part 
of amendments to the Resource Conservation and Recovery Act (RCRA). Estab- 
lishing an Ombudsman provided the public with someone to contact with questions 
and concerns about the RCRA program. When the statutory authority for the Na- 
tional Ombudsman program expired in 1989, EPA’s OSWER retained the function 
as a matter of policy. In 1991, OSWER broadened the National Ombudsman’s scope 
of activity to include other programs administered by OSWER, particularly the 
Superfund program. The National Ombudsman is located in the EPA Headquarters 
office in Washington, D.C. and reports directly to the Principal Deputy Assistant 
Administrator for Solid Waste and Emergency Response. 

The Ombudsman is authorized to provide information and investigate complaints 
and grievances related to OSWER’s administration of the hazardous substance and 
hazardous and solid waste programs implemented under the following authorities: 

• Comprehensive Environmental Response, Compensation and Liability Act 

(CERCLA) or Superfund; 

• Resource Conservation and Recovery Act (RCRA), including UST; 

• Emergency Planning and Community Right-To-Know Act (EPCRA) or Superfund 

Amendments and Reauthorization Act, Title III; 

• Oil Pollution Act; and 

• Clean Air Act, Section 112(r). 

In 1995, a Regional Ombudsman position was created in each EPA Regional office 
as part of the Agency’s Superfund Administrative Reforms effort. On June 4, 1996, 
Administrator Browner formally announced the appointments of the Regional Om- 
budsmen. The Regional Ombudsmen program, at a minimum, operates in support 
of the Superfund program. Depending on the Region, however, the Regional Om- 
budsman may also provide support to other programs, including RCRA, Under- 
ground Storage Tanks (UST), and chemical emergency prevention and preparedness. 

We fully support the National Ombudsman program under the jurisdiction of the 
Assistant Administrator for OSWER. We believe that the Ombudsman function is 
a very important one for the Agency and the public. That is why when the statutory 
authorization for the Hazardous Waste Ombudsman function expired, EPA chose 
administratively to maintain the Ombudsman function and broaden the scope of the 
function. 


PURPOSE AND STATUS OF DRAFT GUIDANCE 

Soon after Congress established the Ombudsman program, the Agency issued the 
Hazardous Waste Ombudsman Handbook to help the newly created National and 
Regional Ombudsmen administer, and the public understand what to expect from, 
the Ombudsman program. During the initial years of the Ombudsman program, 
most of the assistance sought by the public was for help understanding the com- 
plicated RCRA program. The Ombudsmen spent most of their time responding to 
general questions and directing requests to the appropriate sources. The handbook 
reflected this role. 

Over the years, the public gained a better understanding of EPA’s hazardous 
waste programs. Requests for answers to basic questions became requests for resolu- 
tion of complaints. The Ombudsman function has evolved to reflect the changing 
needs of its clients. The existing guidance no longer reflects the evolution of the Om- 
budsman function. In the Fall of 1999, the Assistant Administrator of OSWER es- 
tablished an internal EPA workgroup to look at updating the Hazardous Waste Om- 
budsman Handbook. The workgroup, chaired by Michael Shapiro, Principal Deputy 
Assistant Administrator for OSWER, includes several Regional Ombudsmen, the 
National Ombudsman, representatives from the Office of General Counsel, the Of- 
fice of Inspector General, the Office of Enforcement and Compliance Assurance and 
several senior Regional Managers. In preparing the updated guidance, the 
workgroup met with representatives of the U.S. Ombudsman Association and evalu- 
ated and considered guidance documents from this organization as well as other or- 
ganizations with Ombudsman programs and the American Bar Association’s draft 
Standards for the Establishment and Operation of Ombudsman Offices. The 
workgroup has attempted to draft guidance which reflects key aspects of various ex- 
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temal models in a manner that works for a civil service position within the Federal 
structure. We believe the draft guidance will provide for effective and fair imple- 
mentation of OSWER’s Ombudsman program. 

The updated guidance will explain to the public the role of the National Haz- 
ardous Waste and Superfund Ombudsman and Regional Superfund Ombudsmen 
today, their scope of activity, and the guidelines under which they coordinate and 
carry out their responsibilities. The main objective in issuing this guidance is to im- 
prove the effectiveness of the program by giving the Ombudsmen, and those who 
may contact them, a clear and consistent set of operating expectations and policies. 

The guidance is currently undergoing internal Agency review. The Agency expects 
this review to be completed in the next several weeks. EPA will then publish a no- 
tice in the Eederal Register announcing the availability of the draft document and 
requesting public comment. I am anticipating a public comment period of 60 days. 
The Agency also plans to make the draft guidance available on EPA’s internet 
website. 

I will now share with you the Agency experience with the operation and role of 
the National and Regional Ombudsmen. 

THE ROLE OF THE OMBUDSMAN 

The Ombudsman is the Agency official designated to receive inquiries and com- 
plaints about the administration of an OSWER program. It is important to note, 
however, that the role of the Ombudsman is not that of decision-maker nor of a sub- 
stantive expert for the Agency. The Ombudsman’s role is primarily to focus on the 
Agency’s procedures and how citizens and other interested parties have been treated 
under those procedures. 

The Ombudsman is not an advocate for a community or any person or institution. 
Rather, the Ombudsman encourages and promotes changes he/she believes will 
serve both the individual and the public interest. The Ombudsman seeks to reform 
and improve management practices, policies, or administration of such policies that 
he/she believes are inefficient or unfair and that may have given or may give rise 
to a complaint. 

Generally, the National Ombudsman handles cases of national significance and/ 
or cases of actual or perceived conflict of interest on the part of the Regional Om- 
budsman. The Regional Ombudsmen handle the more routine requests for assist- 
ance and conduct more informal inquiries to investigate complaints. Nevertheless, 
the Ombudsmen may be called upon to serve in a number of capacities: 1) providing 
information and facilitating informal contact with EPA staff, 2) conducting informal 
fact finding inquiries and developing options to deal with difficult problems, 3) help- 
ing to mediate disputes, and 4) making recommendations to Agency senior manage- 
ment regarding procedural and policy changes that will improve the program. The 
goal of the Ombudsman is to respond to requests in an appropriate and objective 
manner as promptly, informally and privately as possible. 

Providing Information 

Many members of the public and regulated community either do not know how 
to get information about the solid and hazardous waste programs in OSWER or feel 
frustrated in their attempts to cope with the complexities of these programs. The 
Ombudsman may be asked to help a citizen understand how EPA operates, what 
the appropriate laws, rules, or policies are, or how a citizen may directly handle a 
complaint. The Ombudsman may answer general questions about any of the pro- 
grams administered by OSWER, or may direct the person to the appropriate EPA 
staff to answer the questions. The Ombudsman may also facilitate the communica- 
tion between a requester and EPA staff. In doing so, the Ombudsman assists mem- 
bers of the public to gain access to information about the solid and hazardous waste 
program that will help them participate more fully in established Agency processes. 

Conducting Inquiries 

The Ombudsman may look into a requestor’s concerns with respect to any pro- 
gram or requirement under the solid and hazardous waste programs implemented 
by OSWER. The purpose of such an inquiry will be to ascertain the facts of the case 
and the perspectives of all the involved parties. Since the Ombudsman has no direct 
decision-making authority, if he/she finds that a policy or procedure has not been 
properly followed or someone has not been treated fairly, he/she may make rec- 
ommendations to the appropriate Agency officials. In such cases, the Ombudsman 
will generally issue a report explaining the findings and supporting the rec- 
ommendations made. The officials who administer activities being criticized will be 
given a chance to review the report prior to its release and attach comments to it. 
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Mediating Disputes 

Many of the issues brought to the attention of the Ombudsman may be resolved 
through facilitated communication or informal mediation, with the Ombudsman 
serving in the capacity of a neutral third party. It is almost always in the best inter- 
ests of those who ask the Ombudsman for assistance and the Agency if a mutually 
agreeable solution can be found. If the circumstances seem favorable, the Ombuds- 
man will work with the parties and help them move toward agreement. The role 
of the Ombudsman is not to advocate for a particular outcome, but to try to increase 
understanding and to assist in the search for appropriate ways to reach closure. 

Unlike formal mediation, the Ombudsman always retains the discretion to limit 
the issues which will be considered (in formal mediation the issues to be discussed 
are left to the parties to decide). Also, unlike formal mediation, the Ombudsman is 
as concerned about identif 3 dng and encouraging needed institutional reforms as in 
solving a specific problem. 

Encouraging Institutional Reform 

The Ombudsman is in a unique position to improve the management and imple- 
mentation of the OSWER-related programs. On a regular basis, he/she hears issues, 
concerns and criticisms of the programs from a wide variety of sources. From this, 
he/she may identify policies and procedures which are causing problems as well as 
opportunities for making program operations more efficient or effective. Alerting 
senior EPA managers to what may be an unwise policy or practice, or unfair admin- 
istration of a policy is as important as the resolution of the specific problem. By 
making well documented recommendations to EPA program managers, the Ombuds- 
man can point the way to positive institutional change that should prevent or re- 
duce future similar problems from arising in the future. 

INDEPENDENCE OF THE OMBUDSMEN 

No matter what capacity an Ombudsman is serving in at any given time, the 
Agency has worked to ensure the Ombudsmen’s ability to operate independently. As 
you are probably aware, one of the main principles an Ombudsman operates under 
is the ability to operate independently in determining what cases to work on, how 
an inquiry should proceed and what are the findings of a inquiry. 

From the time the National Ombudsman was established by Congress, this func- 
tion has been a federal government employee reporting to a senior Agency official. 
Because the Ombudsman is a federal employee, the National Ombudsman cannot 
be completely independent in the normal course of relations between supervisors 
and their employees. But, OSWER recognizes the importance of an Ombudsman 
being and appearing to be independent from the organization he/she is inves- 
tigating. For example, OSWER has given the National Ombudsman his independ- 
ence to the maximum extent possible. The Assistant Administrator (AA) for OSWER 
does not monitor the Ombudsman’s workload. The AA does not select which cases 
the Ombudsman will take, nor directs the Ombudsman how to investigate a com- 
plaint. The AA does not interfere with or attempt to influence the Ombudsman as 
be formulates his findings and recommendations. 

The National Ombudsman reports to Deputy Assistant Administrator (DAA) Mi- 
chael Shapiro. As his supervisor, DAA Shapiro is the approving official on all pro- 
curements requested by the National Ombudsman. Generally, for ongoing investiga- 
tions, funding is approved on an as-needed basis. Where significant resources are 
requested, DAA Shapiro may become more involved in a case so he is able to deter- 
mine that the resources requested are available and that the procurement is the ef- 
fective mechanism to accomplish the Ombudsman’s objective. 

FUNDING FOR THE OMBUDSMAN PROGRAM 

The EPA has provided adequate resources (funding, person-years, etc.) for the 
Ombudsman function since it was created. In all cases when the need has arisen, 
additional funds have been provided to the Ombudsman function. That includes the 
assignment of staff to support this function and the assistance of the ten Regional 
Ombudsman as needed. In addition, the Ombudsman, depending on the site and 
issues under review, has accessed the technical expertise of the EPA’s Environ- 
mental Response Team to supplement his investigative efforts. 

Over the years, funding for the National Ombudsman function has steadily in- 
creased despite tbe fact the Superfund program budget has been reduced. In fact, 
funding has gone from roughly $117 thousand in fiscal year 1993 to over $519 thou- 
sand in fiscal year 2000. The Regional Ombudsman function is funded at roughly 
$1 million a year, under the ten Regional budgets. 
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ACCOMPLISHMENTS OF THE PROGRAM 

The National and Regional Ombudsmen receive many calls for assistance each 
year — ranging from routine questions about hazardous waste laws to specific com- 
plaints about unfair practices conducted at a site or facility. The Agency has fre- 
quently adopted recommendations put forth by the Ombudsman program. Before I 
close, I would like to share with you an example which demonstrates the success 
of the Ombudsman program. 

In 1999, local residents asked the National Ombudsman to look into the EPA 
Superfund program activity associated with the Shattuck Chemical Site in Denver, 
Colorado. Community members did not feel the remedy adequately protected public 
health and the environment. As part of his investigation, the National Ombudsman 
held three hearings to hear the concerns of community members. He also inter- 
viewed government officials, local residents, and EPA staff and reviewed the admin- 
istrative record of the site. In October 1999, the National Ombudsman issued his 
draft recommendations. Subsequently, EPA selected an alternative remedy for the 
Shattuck Chemical Site. 

Is the program operating successfully? I believe so. Generally, as a result of the 
Ombudsman’s involvement, a better decision is reached, communities are satisfied 
with the outcome and public health and the environment are protected. The Agency 
will continue to support the Ombudsman function and make resources available so 
that it may continue to assist communities across the nation. 

Mr. Oxley. Thank you, Mr. Fields. 

Mr. Martin. 


STATEMENT OF ROBERT MARTIN 

Mr. Martin. Thank you, Mr. Chairman. I am pleased to be here 
this morning to appear before you and the honorable members of 
this committee. 

In speaking just extemporaneously for a moment, I have been 
doing this job for 8 years; and in the course of doing that job I have 
talked to a lot of people, and I have met a lot of people all over 
the country and meeting with those people and working with them 
has enriched my life. I want to recognize them as I appear before 
you today, and I am very glad that you will be hearing from some 
of them in the course of this hearing. 

I have a few things which I would like to speak to in the spirit 
of doing our job better and in doing what the EPA must do, which 
is to protect human health and the environment, that is its mis- 
sion, particularly in the Superfund program. As we do that, I think 
it is critically important that we listen to people more, because I 
don’t feel we have listened enough, and it is a very hard job to do, 
to listen. 

I also feel that we need to be more compassionate, because we 
have so much power in the Superfund program. The Agency has so 
much power in that program, and we need to feel how we affect 
people’s lives every day in the exercise of that power or by not exer- 
cising that power. 

Third, I feel we need to be more thorough in our job. There have 
been countless times when I have undertaken cases in different 
parts of the Nation where I have heard that we have missed this 
or have missed that, and I think it is very important to catch it 
all in the front end. I think that people in the end want to know 
how big of a problem they are facing, if they are facing one. They 
may not be able to fix it right away, we may not have enough 
money, may not have enough resources, it may take a long time, 
but we need to stay in a place of truth with that, with people. And 
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also, obviously, where there may not be a problem we should not 
be focusing extraordinary resources to examine that. 

So with that being said, I am very honored to be before you today 
and would be glad to respond to your questions, not only in this 
session but individually as well as afterwards and perhaps in meet- 
ings. Thank you sir. 

Mr. Oxley. Thank you, Mr. Martin, and job well done for 8 
years. We appreciate your sincerity and your commitment to your 
job. 

Mr. Fields, let me first indicate to you what appeared to be good 
news last week when the announcement came from U.S. EPA that 
the Keystone landfill site in Pennsylvania had been adjudicated 
and there was a settlement, and what appeared to be on the sur- 
face very good news turned out to be, based on the timing at least, 
rather interesting, to say the least. 

Let me quote you from Mr. Campbell, Bradley M. Campbell, I am 
sure you know the EPA Administrator for Pennsylvania, for east- 
ern Pennsylvania. He says, quote, EPA is pleased to conclude this 
extensive, expensive, contentious litigation. We are eager to shift 
more of our attention and resources from the courtroom to clean- 
up — EPA Administrator Bradley Campbell — ^but Congress still 
needs to address the basic deficiency in the Superfund that allowed 
this huge number of defendants to be sued. And indeed there were 
over 130 original defendants that ballooned to 580 additional par- 
ties. 

He goes on to say, today’s settlement reflects the fundamental 
Superfund reforms which made it fair to the little guys who never 
should have been sued by the large polluters in the first place, said 
Steve Herman, Assistant Administrator for EPA’s Office of Enforce- 
ment, Compliance and Assurance. 

Those quotes sound familiar, but most of those came from this 
side of the dais. By using these reforms, we protected small waste 
contributors from costly third-party lawsuits and deterred similar 
litigation in future cases. 

It was particularly interesting because about that time, as you 
know, we were working with EPA to craft legislation that would 
not only take care of the small business folks at the Keystone land- 
fill, including the now famous Barbara Williams and her res- 
taurant, but indeed all of those folks who stood in their shoes or 
stand to be in their shoes over the next few years unless we solve 
this incredible morass that has encompassed many of these small 
business people whose only sin was sending chicken bones to the 
local landfill. 

Now, as you know, we had that legislation, H.R. 5175, on the 
floor last week, and we worked very hard in trying to assuage some 
of the concerns that EPA had with the bill. But, frankly, I am dis- 
turbed that at the moment we thought we could move forward in 
a bipartisan manner your staff refused to meet with my staff, even 
though we requested a meeting to work on some of those changes. 
Matter of fact, the changes we made in the original legislation of 
the 1999 text were changes that EPA had requested. 

What I am going to do is give you a copy of the bill that was un- 
able to secure two-thirds votes in the House last week and ask you 
by the end of the week if you can make some written comments 
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back to this committee as to why EPA chose to oppose this very 
common-sense legislation, particularly in the face of statements 
that came out of the EPA about — beating their chest about how 
successful they were in this settlement in Pennsylvania. 

I might also point out that, despite all of the apparent good work 
that was done, the aforementioned Barbara Williams, in actuality 
this settlement does nothing for her. As a matter of fact, it pre- 
serves the right of Waste Management to pursue their suit against 
her. 

So let me first ask if you can provide us with some information 
in that regard, regarding the legislation and how it squares with 
that settlement in the statements therein, and also whether in fact 
that that is correct that Barbara Williams is still subject to litiga- 
tion after over 5 years in this predicament. 

Mr. Fields. Okay. I will be happy to — the three points you made 
there, I will be happy to provide written comments back on H.R. 
5175 and the administration’s concerns about elements of that bill 
that we would have, you know, we would have concerns about and 
we ran out of time. 

[The following was received for the record:] 

Attached is a letter from Timothy Fields, Jr., Assistant Administrator, Office of 
Solid Waste and Emergency Response, which provides legislative language that ad- 
dresses the Superfund liability of small parties. 
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UNFTED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D,C. 20460 

OCT z 4 2m 


OFFICE OF 

SOLID WASTE AND EMeRQ6NCY 
RESPONSE 


The Honorable Tom Bliley 

Chairman 

Committee on Commerce 
U-S. House of Representetives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

1 am responding to file request you made during the October 3, 2000, hearing before the 
Subcommittee on Finance and Hazardous Materials, to provide legislative language that 
addresses the Superfund liability of small parties. As you know, since the 103"^ Congress, die 
Administration has supported numerous bills that addressed the Superfund liability of small 
parties. 


I believe the enclosed language meets our goal of reducing litigation and transaction costs 
by exempting parties like Ms. Barbara Wiliiains who sent trash and small amounts of hazardous 
substances in restaurant waste to the Keystone Landfill Superfund site. Notwithstanding many 
years of strong support of EPA and the Administration to enact legislation that addressed the 
liability of small parties. Congress has not enacted such legislation. 

I hope this response from EPA helps die Committee reach a bipartisan agreement on 
legislation that addresses the Superfund liability of small parties. 



Assistant Administrator 


Enclosure 


R«cVs<««t/necyct9bl««PrMl«d wllb VegdUble 01 Based Into on 100% Raeyeiad Paper {40^Posleo/isurn«r} 
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SECTION 1. SHORT TITLE. This Act may be cited as the “Small Business Liabil- 
ity Protection Act”. 

SEC. 2. SMALL BUSINESS LIABILITY RELIEF. 

Section 107 of the Comprehensive Environmental Re- 
sponse, Compensation, and Liability Act of 1980 (42 
U.S.C. 9607) is amended by adding at the end the fol- 
lowing new subsections: 

“(o) DE MICROMIS EXEMPTION.- 
“(1 ) IN GENERAL.— Except as provided in para- 
graph (2), a person shall not be liable under this Act 
if liability is based solely on paragraph (3) or (4) of 
subsection (a), and the person can demonstrate that 
the total amount of the material containing haz- 
ardous substances that the person arranged for dis- 
posal or treatment of, arranged with a transporter 
for transport for disposal or treatment of, or accept- 
ed for transport for disposal or treatment, at the fa- 
cility was less than 110 gallons of liquid materials 
or less than 200 pounds of solid materials (or such 
greater or lesser amounts as the Administrator may 
determine by regulation) 

“(2) EXCEPTIONS. Paragraph (1) shall not apply in a case in which— 

“(A) all or part of the disposal, treatment. 


t 
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or transport concerned occurred after October 

1 , 2000 ; 

“(B) the President, or the Governor of the 
State in 'vhich the facility is located, as appro- 
priate, in his sole disa-etion, determines that— 
“(i) the materials containing haz- 
ardous substances referred to in paragraph 
(1) have contributed significantly or could 
contribute significantly, either individually 
or in the aggregate, to the cost of the re- 
sponse action or natural resource restora- 
tion v/ith respect to the facility; or 
“(ii) the person has failed to comply 
v/ith information requests or administrative 
subpoenas issued by— 

"(1) the President under this 
Act; or 

“(II) the Governor of the State 
in which the facility is located under 
applicable Federal or State law, 
as appropriate; or 
(iii) has impeded or is im- 
peding, through action or inaction, the per- 
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fomnance of a response action or natural 
resource restoration with respect to the fa- 
cility; 

“(p) MUNICIPAL SOLID WASTE EXEMPTION.- 
“(1) IN GENERAL.— Except as provided in para- 
graph (2), a person shall not be liable 
under paragraph (3) or (4) of subsection (a) for municipal 
solid waste at a facility if the person is— 

“(A) an owner, operator, or lessee of resi- 
dential property from which ail of the person’s 
municipal solid waste was generated with re- 
spect to the facility; 

“(B) a business entity (including a parent, 
subsidiary, or affiliate of the entity) that, during its 3 taxable years 
preceding the date of transmittal of written no- 
tification from the President of its poten- 
tial liability under this section, employed 
on average not more than 100 full-time in- 
dividuals, or the equivalent thereof, and is a ‘small business concern’ as defined under 
the Small Business Act (15 U.S.C. 631 et. seq.); 

“(C) an organization described in section 
501(c)(3) of the Internal Revenue Code of 1986 
and exempt from tax under section 501 (a) of 
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such Code that, during its taxable year pre- 
ceding the date of transmittal of written notification from 
the President of its potential liability under this 
section, employed not more than 100 paid indi- 
viduals at the location from which was gen- 
erated all of the municipal solid waste attrib- 
utable to the organization with respect to the . 
facility. 

For purposes of this subsection and subsection 122(g)(1)(H), the term ‘affiliate’ 
has the meaning of that term provided in the defini- 
tion of ‘small business concern’ in regulations pro- 
mulgated by the Small Business Administration in 
accordance with the Small Business Act (15 U.S.C. 

631 et seq.). 

"(2) EXCEPTION.-Paragraph (1) shall not 
apply in a case in which— 

"(A) the President, or the Governor of the 
State in which the facility is located, as appro- 
priate, determines that the person: 

(i) has failed to comply with any request for information or ad- 
ministrative subpoena issued by— 

"(I) the President under this Act; or 
"(II) the Governor of the State in 
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which the facility is located under applica- 
ble Federal or State law, 
as appropriate; or 
(ii) has impeded or is impeding 
the performance of a response action or natural 
resource restoration with respect to the facility. 
“(3) DEFINITION OF MUNICIPAL SOLID; 
WASTE.- 

"(A) IN GENERAL.— For purposes of this 
subsection, the term 'municipal solid waste' 
means waste material— 

“(i) generated by a household (includ- 
ing a single or multifamily residence); and 
"(ii) generated by a commercial, insti- 
tutional, or industrial entity, to the extent 
that the waste materia! is essentially the same as 
waste normally generated by a house- 
hold. 

"(B) EXAMPLES.— Examples of municipal 
solid waste under subparagraph (A) include 
food and yard waste, paper, clothing, appli- 
ances, consumer product packaging, disposable 
diapers, office supplies, cosmetics, glass and 
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metai food containers, elementary or secondary 
school science laboratory waste, and household 
hazardous waste. 

‘‘{C) EXCLUSIONS.— The term ‘municipal 
solid waste’ does not include— 

“(i) combustion ash generated by re- 
source recovery facilities or municipal in- . 
cinerators; or 

“(ii) waste material from manufac- 
turing or processing operations (including 
pollution control operations) that is not es- 
sentially the same as waste normally gen- 
erated by households. 

“(4) COSTS AND FEES.-A person that com- 
mences, after the date of the enactment of this sub- 
section, a contribution action under section 113 shall 
be liable to the defendant for all reasonable costs of 
defending the action, including all reasonable attor- 
ney’s fees and expert witness fees, if the defendant 
is not liable for contribution based on an exemption 
under this subsection or subsection (o).”. 

(b) EXPEDITED SETTLEMENT FOR DE MINIMIS CON- 
TRIBUTIONS AND LIMITED ABILITY TO PAY.- 


6 



54 


(1) PARTIES EUGIBLE.-Section 122(g) of 
such Act (42 U.S.C. 9622(g)) is amended— 

(A) in paragraph (1) by redesignating sub- 
paragraph (B) as subparagraph (E); 

(B) by striking “(g)” and all that follows 
through the period at the end of paragraph 
(1}(A) and inserting the following; 

“(g) EXPEDITED FINAL SETTLEMENT.- 
“(1) PARTIES ELIGIBLE.- 
“(A) IN GENERAL.— Whenever practicable 
and in the public interest, the President shall, 
as expeditiously as practicable, notify of eligi- 
bility for a settlement, and, offer to reach a 
final administrative or judicial settlement with, 
each potentially responsible party that, in the 
judgment of the President, meets 1 or more of 
the conditions set forth in subparagraphs (B). 

(C) , and (E) and satisfies the additional conditions of subparagraph (D). 
"(B) DE MINIMIS CONTRIBUTION.-The 

condition for settlement under this subpara- 
graph is that the liability of the potentially re- 
sponsible party is for response costs based on 
paragraph (3) or (4) of subsection (a) of section 
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107 and the potentially responsible party’s con- 
tribution of hazardous substances at a facility is 
de minimis. For the purposes of this subpara- 
graph, a potentially responsible party's con- 
tribution shall be considered to be de minimis 
only if the President determines that each of 
the following criteria are met; 

“(i) The quantity of material con- 
taining a hazardous substance contributed 
by the potentially responsible party to the 
facility is minimal relative to the total 
quantity of material containing hazardous 

substances at the facility. The quantity of a potentially responsible party’s contribution shall 
be presumed to be minimal if the quantity is 1 percent or less of the total quantity of material 
containing hazardous substances at the facility, unless the Administrator identifies a different 
threshold based on site specific factors; and 
“(ii) The material containing a haz- 
ardous substance contributed by the poten- 
tially responsible party does not present 
toxic or other hazardous effects that are 
significantly greater than the toxic or other 
hazardous effects of other material con- 
taining hazardous substances at the facil- 


8 



56 


ity. 

“(C) REDUCTION IN SETTLEMENT 
AMOUNT BASED ON LIMITED ABILITY TO PAY.- 
“(i) IN GENERAL.-The condition for 
settlement under this subparagraph is that 
the potentially responsible party is a nat- 
ural person or a small business and dem-' 
onsfrates to the President an inability or a 
limited ability to pay response costs. 

“(ii) CONSIDERATIONS.-ln deter- 
mining whether or not a demonstration is 
made under clause (i) by a natural person or a small business, 
the President shall take into consideration 
the ability of the natural person or small business to pay re- 
sponse costs and still maintain its basic 
business operations, including consider- 
ation of the overall financial condition of 
the natural person or small business and demonstrable con- 
straints on the ability of the natural person or small business 
to raise revenues. 

"(iii) INFORMATION.— A natural person or a small busi- 
ness requesting settlement under this sub- 
paragraph shall promptly provide the 
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President with all relevant information 

needed to determine the ability of a natural person or a 

small business to pay response costs. 

“(iv) ALTERNATIVE PAYMENT METH- 
ODS.— If the President determines that a natural person or a 
small business is unable to pay its total 
settlement amount at the time of settle- , 
ment, the President shall consider such al- 
ternative payment methods as may be nec- 
essary or appropriate. 

"(D) ADDITIONAL CONDITIONS FOR EXPE- 
DITED SETTLEMENTS.- 
“(i) WAIVER OF CLAIMS.-The Presi- 
dent shall require, as a condition for settle- 
ment under this paragraph, that a poten- 
tially responsible party waive all of the 
claims (including a claim for contribution 
under section 1 1 3) that the party may 
have against other potentially responsible 
parties for response costs incurred with re- 
spect to the facility, unless the President 
determines that requiring a waiver would 
be unjust. 
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“(ii) FAILURE TO COMPLY.-The 
President may decline to offer a settlement 
to a potentially responsible party under 
this paragraph if the President determines 
that the potentially responsible party has 
failed to comply with any request for ac- 
cess or information or an administrative 
subpoena issued by the President under 
this Act or has impeded or is impeding the 
performance of a response action with re- 
spect to the facility. 

■‘(iii) RESPONSIBILITY TO PROVIDE 
INFORMATION AND ACCESS.-A potentially 
responsible party that enters into a settle- 
ment under this paragraph shall not be re- 
lieved of the responsibility to provide any 
information or access requested in accord- 
ance with subsection (e)(3)(B) or section 
104(e)."; 

(C) in subparagraph (E) of paragraph (1) 

(as redesignated by subparagraph (A))— 

(i) by redesignating clauses (i) 
through (iii) as subclauses (i) through 
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(Hi), respectively, and by moving such 
subclauses and the matter following sub- 
ciause (ill) (as so redesignated) 2 ems to 
the right; 

(ii) by striking “(E) The potentially 
responsible party” and inserting the fol- 
lowing: 

"(E) OWNERS OF REAL PROPERTY.- 
“(i) IN GENERAL.— The condition for 
settlement under this subparagraph is that the 
potentially responsible party”; and 

(iii) by striking “This subparagraph 
(B)” and inserting the following: 

"(ii) APPLICABILITY.-Clause (i)”; 
and 

(D) by adding at the end the following: 

"(F) BASIS OF DETERMINATION.-lf the 
President determines that a potentially respon- 
sible party is not eligible for settlement under 
this paragraph, the President shall provide the 
reasons for the determination in writing to the 
potentially responsible party that requested a 
settlement under this paragraph. 
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"(G) NO JUDICIAL REVIEW.— Any action by the President under this paragraph 
shall not be subject to judicial review. 

“(H) DEFINITION OF SMALL BUSINESS,- 
In this paragraph, the term 'small business’ 

means a business entity (together with its parents, subsidiaries, and other affiliates) 
that, during its 3 taxable years preceding the date on which the busi- 
ness entity first receives or received written no- 
tification from the President of its potential li- 
ability under section 107,. employed on average 
not more than 1Q0 full-time individuals or the 

equivalent thereof, and is a ‘small business concern’ as defined under the Small 
Business Act (15 U.S.C. 631 et. seq.).”, 

(2) SETTLEMENT OFFERS.-Such section 
122(g) is further amended— 

(A) by redesignating paragraph (6) as 
paragraph (9); and 

(B) by inserting after paragraph (5) the 
following: 

"(6) SETTLEMENT OFFERS.- 
"(A) NOTIFICATION AND OFFER,-As soon 
as practicable after receipt of sufficient infor- 
mation to make a determination, the President 
shall, concurrentlyor separately,- 
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“(i) notify any person that the Presi- 
dent determines is eligible under para- 
graph (1) of the person's eligibility for an 
expedited settlement; and 
“(ii) submit a written settlement offer 
to such person. 

“(B) INFORMATION.— At the time at which 
the President submits an offer under this sub- 
section, the President shall make available, at 
the request of the recipient of the offer, to the 
recipient any information available under sec- 
tion 552 of title 5, United States Code, on 
which the President bases the settlement offer, 
and if the settlement offer is based in whole or 
in part on information not available under that 
section, so inform the recipient. 

“(7) LITIGATION MORATORIUM.- 
“(A) IN GENERAL.— No person that has 
received notification from the President under 
paragraph (6) that the person is eligibie for an 
expedited settlement with respect to a facility 
under paragraph (1 ) shall be named as a de- 
fendant in any actrpn under this Act for recov- 
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ery of response costs {including an action for 
contribution) with respect to the facility during 
the period— 

“(i) beginning on the date of transmittal of 

written notice from the President that the person is eligible for an expedited 
settlement with respect to the facility; and 
“(ii) ending on the earlier of— 

“(1) the date that is 90 days 
after the date on which the President 
tenders a written settlement offer to 
the person with respect to the facility; 
or 

“(11) the date that is 1 year after the date of transmittal of written 
notice from the President 
that the person is eligible for an ex- 
pedited settlement with respect to the 
facility. 

“(B) SUSPENSION OF PERIOD OF LIMiTA- 
TiON.— The period of limitation under section 
1 13(g) applicable to a claim against a person 
described in subparagraph (A) for response 
costs, natural resource damages, or contribution 
shall be suspended during the period described 


15 



63 


in subparagraph (A). 

"(8) NOTICE OF SETTLEMENT.-After a settle- 
ment under this subsection becomes final with re- 
spect to a facility, the President shall promptly no- 
tify potentially responsible parties at the facility that 
have not resolved their liability to the United States 
of the settlement.”, 

SEC. 3. EFFECT ON CONCLUDED ACTIONS. 

The amendments made by this Small Business Liability Protection Act shall not apply 
to or in anyway affect any settlement lodged in, or judg- 
ment issued by, a United States District Court, or any 
administrative settlement or order entered into or issued 
by the United States or any State, before the date of the 
enactment of this Small Business Liability Protection Act. 
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Mr. Fields. Obviously, as the Administrator has said, Mr. Con- 
gressman, as I have said many times, we do support targeted 
Superfund liability relief for small parties. However, this bill was 
different than the one that we were working on in terms of a draft 
last fall, and we ran out of time in terms of being able to resolve 
all of our issues. 

We want to continue to work with this committee to provide li- 
ability relief for small businesses, and we would like to continue to 
work with you and others in Congress to do that in the future. 
However, we do have some concerns, and I think that was commu- 
nicated in a letter the Administrator sent to Congress, went to 
Congressman Tauzin and others on September 22. 

Two other points you made and I want to make clear, and I 
think this is a comment that Congressman Shimkus alluded to in 
his opening remarks. I want to make very clear that the statement 
is not correct about the Keystone settlement and the vulnerability 
of Barbara Williams’ former restaurant. My understanding is that 
she has now sold that restaurant. 

But in the consent decree, we explicitly required that the selling 
parties. Waste Management, the Noels, they would have to waive 
their claims against all parties, including the nonsettlers like Bar- 
bara Williams. We included similar waivers in our prior settle- 
ments with the original generator defendants, the selling third and 
fourth parties and the de micromis parties. 

The truth is, we have done everything in our power to protect 
Barbara Williams and those who are similarly situated. No one 
who settled with EPA can sue any of the nonsettlers. So we want 
to clarify that, because we have seen some statements by NFIB 
which were incorrect on that point. 

Mr. Oxley. If I could interject, that statement came from EPA, 
not from NEIB; is that correct? 

Mr. Eields. No. EPA is trying to set the record straight. We saw 
a statement from NEIB that, despite that settlement signed on 
Keystone, that Waste Management could still sue Barbara Wil- 
liams. 

I want to set the record straight and say EPA’s position is and 
the settlement language says specifically — if you want I can give 
you the cite; it is in section 24, paragraphs 179 through 185 — it 
makes very explicitly clear that the selling parties cannot sue Mrs. 
Williams or any other nonsettlers as part of this consent decree 
that has been signed. That is our position. That is our reading of 
that consent decree. 

Mr. Oxley. Now is your reading of our bill that Barbara Wil- 
liams and all of those folks would be relieved of liability straight 
up? 

Mr. Eields. Your bill and that particular element of your bill 
that you sponsored, Mr. Chairman, H.R. 5175, it would solve the 
problem of the small business like Barbara Williams who 
generated 

Mr. Oxley. How come we couldn’t get 290 votes for it? 

Mr. Eields. H.R. 5175 was not the same bill that we were dis- 
cussing. 
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Mr. Oxley. No, it wasn’t. Actually, we accommodated EPA on 
several issues, including, if I might point out, applying the de 
micromis exemption prospectively. 

Now do you agree that H.R. 5175 addresses this concern? Be- 
cause that was the concern that we were told hy EPA — and we spe- 
cifically addressed that. 

Mr. Fields. Mr. Chairman, you did address that concern. 

I do want to point out, though, that the bill we were discussing 
with NFIB, that was not really a bill but a draft proposal of Octo- 
ber, 1999, that was different than H.R. 5175, was introduced this 
session. It is true that you and your staff worked with us heroically 
to try to address a lot of our concerns. We do still have some lin- 
gering concerns, though. 

For example, the Administrator is concerned that the burden of 
proof has shifted to the government. The government must prove 
that a business that sent over a hundred pounds of waste — that a 
business that sent over a hundred pounds of waste is not exempt. 

You know, I will give you comments specifically on the bill this 
week, but there were elements in this bill that we could still not 
support. 

Mr. Oxley. So it is EPA’s position that the burden of proof 
should be on Barbara Williams and not on the Federal Govern- 
ment, is that your position? 

Mr. Fields. Well, we don’t think that the government 

Mr. Oxley. Is that yes or no? Is that yes or no? 

Mr. Fields. The answer is, we do not believe that the govern- 
ment should have to prove that a business sent over a hundred 
pounds of waste. 

Mr. Oxley. That is a unique and very interesting theory in 
American law. Because you know when I went to law school a long 
time ago, we studied that people were innocent until proven guilty 
and that the burden lay on the government to prove that those peo- 
ple were indeed guilty. So, basically, the EPA is turning this legal 
concept on its head, is it not? 

Mr. Fields. Well, the problem, Mr. Chairman, is that oftentimes 
the business records are not — oftentimes not available. This would 
cause litigation because we would be disputing whether or not 

Mr. Oxley. You wouldn’t want litigation. We certainly haven’t 
had a whole lot of litigation. 

Mr. Fields. We want to avoid that, and we think this particular 
element of the bill would encourage litigation. 

Mr. Oxley. Would encourage litigation. You mean, even more 
litigation than we already have? 

Mr. Fields. Because of the unavailability of adequate records to 
document how much material actually went to a material site. 

Mr. Chairman, we will be happy to give you some comments by 
the end of the week as you request on your bill, but I wanted you 
to share with you that, as the Administrator said in her letter, 
there are elements like that we believe would increase transaction 
costs and promote litigation. We will be happy to give you a letter 
for the record that gives you specific elements of how we believe 
that bill, H.R. 5175, would promote litigation and increase trans- 
action costs. That is what you are requesting. We are willing to do 
that. 
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Mr. Oxley. This is, as the Four Tops sang, “the same old song,” 
Mr. Fields, 1965, I think, by the way. 

Mr. Fields. I heard it. 

Mr. Oxley. But we have been through this, and it just seems to 
me from where I sit that our efforts to try to make some common 
sense in this Superfund law which we have been at for it seems 
my entire adult life, it is always a moving target. If it is not the 
de micromis settlement prospectively, then it is burden of proof. 

So I get the sense that we are in a game where the goal posts 
keep being moved on us, even like Charlie Brown, where we get set 
to kick the field goal and Lucy, a/k/a Carol, pulls a football out and 
I end up fiat on my keister. 

You know, I am getting pretty damn tired of that. It is the same 
old story. We try to get a reasonable bill on the floor of the House 
that was supported by virtually all Republicans and 46 or so Demo- 
crats, that made a lot of sense and would get these small business 
people out of the litigation nightmare, not create more litigation, 
create less litigation. This is not brain surgery here. Yet we found 
a situation where we couldn’t get it done because somebody had a 
political agenda, and I just find that unfortunate. 

Let me yield to the gentlelady from Colorado. 

Ms. DeGette. Thank you, Mr. Chairman. 

Let me just say that that particular bill, H.R. 5175, when it came 
to the floor was not a bill that the minority had seen or had the 
opportunity to work on. People like me really felt like it was a good 
step toward resolving some of these liabilities for the small folks 
like the restaurant owners who have been mentioned today and 
others. However, there were some other details in the bill that 
were really problematic. 

I think we could have worked those details out had we known 
about it before it came to the floor, but, as we all know, Superfund 
is very technical. There is a long established body of law, and the 
last thing we want to do is upset the equities in existing laws 
which would encourage litigation. 

So I would offer — Mr. Chairman, for next year I would offer per- 
sonally to work with you on this issue. It is an issue, as you know, 
I have worked on a lot; and I will guarantee you if we come up 
with an agreement I won’t pull the football out and leave you on 
your keister. 

Mr. Oxley. Thank you. 

Ms. DeGette. You are welcome, Charlie. 

Let me get back to the topic at hand a little bit. I would like to 
ask Mr. Fields, you heard me talk in my opening statement about 
these new findings by the Department of Energy about some States 
that processed radioactive materials; and I am wondering if the re- 
cent disclosure by the DOE needs to be investigated by the EPA 
as regards the Shattuck site so that we can properly characterize 
and dispose of the waste. 

Mr. Fields. Yes, Congressman DeGette, we are including 
Shattuck. We initially, through the USA Today article, had identi- 
fied 153 sites. We have now discovered in discussions with DOE 
several hundred others. We are investigating all those sites, one of 
which was Shattuck; and the Department of Energy is also doing 
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a file review on a parallel track to determine what information 
they have about this waste disposal area so — as well. 

So I assure you there is an ongoing investigation by EPA, DOE 
and others trying to assess exactly what is the situation regarding 
radiation waste at Shattuck in light of this disclosure in recent 
weeks. 

Ms. DeGette. How will this affect the timetable for removal of 
waste at Shattuck? 

Mr. Fields. We don’t believe it will affect, in any way, the time- 
table for removal of waste. We are in the design phase right now. 
We committed to the community we would have this material mov- 
ing away within 2 years. That is the same time schedule we are 
on. We are doing this effort aggressively, on a parallel track, with 
the design being done. 

We will have to make sure, however, the waste is properly char- 
acterized. Any waste that goes offsite will have to be characterized 
to determine exactly what is there and whether or not the facility 
we are going to take it to is properly licensed to take that material. 
So it is critical we get this investigation that you alluded to done 
quickly. So that can factor into the schedule for moving this mate- 
rial offsite. 

Ms. DeGette. But it is your view today the removal schedule 
should not be affected. 

Mr. Fields. We do not intend for the removal schedule to be up- 
dated. 

Ms. DeGette. I think that is pretty clear. 

Mr. Martin, let me ask you if you have any sense why your of- 
fice’s investigation of the Shattuck site did not uncover any of the 
information that the DOE just released. 

Mr. Martin. When I undertook my review of the Shattuck site, 
which began last June, we did meet with officials from the com- 
pany, this W.S. Shattuck Company, were provided a tour of the 
site; and since that time I can tell you I have had suspicions that 
the waste at the site was other than as described on the basis of 
questions that we have asked and also on the basis of documents 
that we reviewed in the administrative record in the region. It is 
a concern that we have had, and we are investigating. 

Ms. DeGette. Mr. Martin, to follow up a little bit, I know that 
there were a number of statements by you and by the chief investi- 
gator about potential criminal activity at the Shattuck site made 
in the press and other places. I am wondering if, to your knowl- 
edge, there have been any reports made to local law enforcement 
or Federal law enforcement officials about criminal activity or any- 
thing you have uncovered at the site. 

Mr. Martin. I made no statements about potential criminal ac- 
tivity in the course of the hearings which we undertook for the 
Shattuck site. However, to the extent we have any reason to be- 
lieve through our review of the record or otherwise by talking to 
officials within the region, the State or the company that there may 
be, you know, criminal activity, we will refer them to the Inspector 
General of the EPA. 

Ms. DeGette. But to your knowledge no referrals have made to 
date. 

Mr. Martin. I have made no such referral. 
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Ms. DeGette. Thank you. 

Let me ask you generally, I know the ABA is looking at general 
Ombudsman standards and the subcommittee issued a report this 
past July to the American Bar Association House of Delegates rec- 
ommending a set of standards for the Ombudsman office to follow. 

On the one hand, the recommendations stated that the Ombuds- 
man should not conduct an investigation that substitutes for ad- 
ministrative or judicial proceedings; and an Ombudsman review 
should not serve as the foundation for disciplinary activity or civil 
action or a determination of a violation of law or policy. The report 
goes on to say, and, by the way, the subcommittee says that the 
ABA supports the greater use of ombudsmen; and it says that om- 
budsmen should review allegations of unfairness, maladministra- 
tion, discourteous behavior, incivility, inappropriate application of 
law or policy, inefficiency or decision unsupported by fact. 

I am wondering, Mr. Fields, if you can tell me, does the EPA Om- 
budsman follow these guidelines? And if not, do they intend to in 
the draft report that you are working on? And if not, tell me how 
it operates differently. 

Mr. Fields. Well, the EPA has looked at the American Bar Asso- 
ciation Ombudsman guidelines. We have looked at this report that 
you have referred to as well. We are looking at all those sources. 
We are looking at the guidelines of the U.S. Ombudsman Associa- 
tion. We are looking at those elements of those guidelines that are 
the best components, and we intend to apply those and incorporate 
those into the EPA guidance we are developing that we will make 
available to the public shortly. 

We think there are certain elements of those guidelines that fit 
the EPA structure, but there are some elements that do not. Com- 
plete confidentiality, for example. We cannot provide complete inde- 
pendence, for example. We are working to try to make sure those 
elements of those various models that have been published by var- 
ious organizations including ABA are incorporated into our guid- 
ance that we are developing and make sure that they are compat- 
ible with Federal law and EPA policy and procedure. 

Ms. DeGette. Mr. Martin, would you have any comment on 
that? 

Mr. Martin. Yes, I would. 

I served and still serve on the Working Committee for the Amer- 
ican Bar Association for Ombudsmen, and I was integrally involved 
in the development of the language which you have spoken of just 
a moment ago. And I think the direct point is that once an Om- 
budsman becomes an adjudicatory body it is no longer an Ombuds- 
man. Therefore, an Ombudsman cannot be a judge, cannot make 
recommendations which are binding upon the entity that it re- 
views. This function has never done that and I don’t believe ever 
will. 

Mr. Oxley. Gentlelady’s time has expired. 

The gentleman from Florida, the chairman of the Health Sub- 
committee. 

Mr. Bilirakis. Thank you, Mr. Chairman. I will just continue in 
that vein. 

In 1990, as I understand it, the Administrative Conference for 
the United States recommended that all government agencies with 
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frequent contact with the public consider establishing an Ombuds- 
man service. The conference also indicated that, and I quote, Mr. 
Fields, “it is important that Ombudsmen be independent of the line 
offices and that they are seen as independent.” 

Well let me just say, this is difficult. It is difficult for those of 
us who have worked with, and developed relationships with, the 
Ombudsmen over many months, to get them in a position where 
they are sitting here to the right hand of their boss, not under oath 
and asking them to basically say what is in their hearts. And in 
all honesty — that makes it very difficult for me. 

Because, let me just put it this way, Mr. Fields, with all due re- 
spect — this is not intended to be any kind of a threat or coercion 
or anything of that nature. I don’t really know what Mr. Martin is 
going to testify to here today. He was asked to testify, and appar- 
ently accepted the invitation to testify. Ordinarily, a written state- 
ment is submitted to this committee prior to that testimony. We 
did not receive a written statement. We were told he was not going 
to be able to testify. Then, of course, this morning he is here to 
make an oral statement. You know, a reasonable person would cer- 
tainly read an awful lot into all of that. 

I would hope that no matter what happens here today or during 
the process of reauthorizing and maybe putting into law specifics 
in terms of the functions of the Ombudsman, that there would not 
be any repercussions on Mr. Martin or any members of his staff. 
And I know that you will tell me there won’t be, but you and I 
know that sometimes things are said and other things happen, 
whether the person who made the comment means it or not. 

You were asked, Mr. Martin, to testify before this committee. 
You did not provide a written statement. Now you are here today 
to speak orally. Is there anything you would like to share with this 
committee in that regard? It is true you were invited to testify. 

Mr. Martin. That is correct, Mr. Chairman. 

Mr. Bilirakis. It is true that you planned to testify. 

Mr. Martin. That is correct, Mr. Chairman. 

Mr. Bilirakis. And it is true that that changed and then this 
morning you are to give an oral statement. 

Mr. Martin. There was confusion, Mr. Chairman, about the sub- 
mission of testimony to the committee. I had a discussion with our 
Office of Congressional Affairs in which they indicated that a state- 
ment or statements would be prepared for Mr. Fields and myself. 
That discussion occurred around September 23 . I then understand 
from my staff that there had been a joint statement prepared by 
the Agency as late 

Mr. Bilirakis. Joint statement for the two of you. 

Mr. Martin. Yes, sir, yeah. That had been prepared by the Agen- 
cy- 

Mr. Martin. Yes, and as of last evening, in fact, the joint state- 
ment was still prepared; and then I understand a statement was 
submitted that was from Mr. Fields alone. 

Mr. Bilirakis. Did you feel that you should provide your own 
statement? 

Mr. Martin. I feel the Office of Ombudsman — I feel, as Ombuds- 
man, that I should be able to provide my own statement to this 
committee. I understand that because of legal difficulties within 
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the agency, perhaps the administration, any such statement would 
have to be cleared through the Office of Management and Budget 
and perhaps other entities as well. I understand those difficulties. 
But to answer your question, yes, I do feel I should be able to. 

Mr. Bilirakis. Had you prepared your own statement and went 
through the process and just didn’t make it through the process? 

Mr. Martin. No, sir. I was led to believe that a joint statement 
would be prepared and submitted. 

Mr. Fields. Mr. Chairman, could I enter this one and clarify 
this, just to add to this question? 

Mr. Bilirakis. I suppose so. 

Mr. Fields. Mr. Martin — and I — and we apologize. There was 
some confusion. Mr. Martin was on leave, and we did talk to staff 
in the Ombudsman. We assumed that one statement from the ad- 
ministration — obviously, Mr. Martin was not restricted in any way 
from being able to communicate with this committee. 

We traditionally prepare one statement that allows several wit- 
nesses — whether it is me and Steve Herman or me and Lois 
Schiffer — when we get letters from committees of Congress we tra- 
ditionally put together one statement and have both witnesses 
there to respond to questions. But I assure you there was not any 
attempt to try to stifle a statement from the Ombudsman. 

Mr. Bilirakis. Mr. Fields, with all due respect, again, I don’t 
think there is any confusion. The letter of invitation is right here; 
and it is pretty darn clear, the form of your testimony and that sort 
of thing. 

You know, it gets again to the independence aspect. It gets to the 
problems that led up to this hearing, the problems that we ran into 
in our different sites in Denver, in Idaho and Florida, et cetera. 

You know, you made the comment, sir, that the Ombudsman’s 
Office is operating very successfully. Maybe some people would say 
in the eyes of EPA maybe too successfully. You know, I was part 
of this committee when we did the Superfund bill, as was Mr. 
Oxley. Not too many people up here were here at this time. 

The Superfund bill took up all hours of several days and nights, 
and it was a very contentious type of a thing. It shouldn’t have 
been, I suppose, but it was because partisanship always plays a 
part. But I do remember very clearly back when the Ombudsman 
concept was being brought up and a lot of us ended up supporting 
the Superfund bill; and many people who, frankly, were being 
blasted by various special interest groups were thanked after it all 
was done. 

But in my mind I am not sure they understood what the role of 
the Ombudsman would be in Superfund program, and I sure un- 
derstand it now from what I have seen in Tarpon Springs. Thank 
God for it and thank God for those people who — I wasn’t one of 
them — came up with the concept. I suppose I supported it. I can’t 
remember back to 1984. But my point is it has probably worked too 
well from what I have seen. 

Now, you know, we have seen documentation, Mr. Fields, basi- 
cally withholding funds from the Ombudsman’s office. Maybe they 
are doing their job too darn well. I don’t want this to be a militant 
type of hearing. Do you agree that the Ombudsman — as you have 
stated, Mr. Fields, is not an advocate for a community or any per- 
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son or institution? That is in your testimony. I believe you have 
said that. 

Mr. Fields. That is in my testimony. That is my statement. 

Mr. Bilirakis. It has also been in some of the communications 
I have read that your office sent out. Mr. Martin, do you agree with 
that? 

Mr. Martin. An Ombudsman should not serve as an advocate for 
any particular person but can serve as an advocate for — to be 
frank, the truth, after an investigation is under way or has been 
performed and I may find facts that I believe are undeniable and 
if I feel those facts are being ignored by the Agency, I then advo- 
cate for those facts. 

Mr. Bilirakis. When you feel that way, what sort of response are 
you accustomed to receiving from the Agency? 

Mr. Martin. Well, the process at times can be long and arduous, 
but I feel that over the course of the past 8 years the Agency has 
adopted many of my recommendations — I would say 70 to 80 per- 
cent. 

Mr. Bilirakis. Mr. Fields, just one last question. My time has ex- 
pired. I appreciate the Chair’s indulgence. Do you agree that the 
Office of the Ombudsman should be reauthorized? 

Mr. Fields. We have no problem with the Office of the Ombuds- 
man being reauthorized. We do have concerns with some of the leg- 
islative proposals, though, that would add elements to that reau- 
thorization. 

Mr. Bilirakis. In other words, you feel that your agency should 
continue to control their actions. 

Mr. Fields. No. We think, though, that the ABA model statute 
is not the appropriate guideline to embody as the overarching body 
for the Ombudsman activities. We think there are elements of 
those provisions that cause problems for a Federal Government 
Ombudsman, but we support the Ombudsman function being reau- 
thorized. We think it is a valuable function. We would continue to 
operate this function irrespective of whether or not Congress reau- 
thorizes this legislation. 

Mr. Bilirakis. I would like to get into funding and that sort of 
thing. My time has expired. 

There will be further questions that I and others will be submit- 
ting to you; hopefully, you will respond to those in due time. 

Thank you, Mr. Chairman. I am sorry to have taken up so much 
time. 

Mr. Oxley. Time of the gentleman has expired. 

Chair now recognizes gentleman from Wisconsin first, right? No, 
the gentleman from Ohio, Mr. Sawyer. 

Mr. Sawyer. Mr. Chairman, I was worried that you had forgot- 
ten where I was from for a second there. 

First of all, let me say thank you to both of you gentlemen for 
being here. It is good to see you both. 

Let me direct my first question to a matter of specific history 
within my district regarding the industrial excess landfill. Back in 
1997 the concerned citizens of Lake Township, who had been work- 
ing on the issues surrounding that site for some time, asked then 
Senator John Glenn and me to intervene on their behalf with the 
Agency to allow them to conduct tests of soil and water site. After 
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more than 6 months, in August 1997, we obtained permission for 
the testing to begin. I thought that was particularly — a particularly 
good idea because up to that time test results had been problem- 
atic. 

Just about the time that the test permission was obtained, that 
same citizens group determined that it really did not want to un- 
dertake tests. Instead, they requested a review by the Ombudsman. 
That request was denied, and I pressed for the Ombudsman’s par- 
ticipation. Senator Glenn at that point withdrew from that request, 
feeling that until the tests had actually been conducted he didn’t 
want to pursue another avenue of inquiry. 

I had hoped at the time that the Ombudsman could become in 
its very special way an active participant, not just reviewing the 
history of the site but, more importantly, in examining the site to 
decide how best to protect the public health and safety and the con- 
fidence of the residents in the area. So I pleaded the case with Ad- 
ministrator Browner, and the Ombudsman was given permission 
for a preliminary review in September 1998. 

Mr. Martin, you advised me that your findings would be avail- 
able shortly. You came to my office in October 1998 and repeated 
the same assertion. In January 1999, you conducted a hearing, all 
of which I am very grateful for. We met again in the spring of 2000 
in May of this year when you suggested that your findings were 
imminent. Can you tell me what shortly or imminent means? 

Mr. Martin. Means this week, sir. 

Mr. Sawyer. Does it mean this week? 

Mr. Martin. Yes. 

Mr. Sawyer. I am looking forward to that. It has been frus- 
trating as you, I am sure, can appreciate, particularly as we have 
seen other avenues of resolution move forward along parallel 
tracks. 

Mr. Fields, has it been your experience that this kind of time- 
table is normal? 

Mr. Fields. Well, obviously, the Ombudsman has a lot of major 
cases that are before him. I am sure that Mr. Martin has been — 
being the good public servant he is — is trying to balance all those 
priorities he has to deal with. He has a number of cases involving 
Superfund and RCRA sites across the country, and many members 
on these two subcommittees are aware of those cases. So I know 
that the history of the lEL matters go back more than 10 years. 

I do want to say one of the reasons it took a while to even ini- 
tiate the Ombudsman review was because this site, as you know, 
has been subject to four major reviews even before the Ombudsman 
got involved — the Science Advisory Board, the Office of Inspector 
General, Clean Sites Incorporated, EPA’s radiation labs. So it is 
probably one of the most studied Superfund sites in the history of 
EPA. 

But — I look forward to the Ombudsman’s report, but I do know 
that, you know, Mr. Martin does have to balance a lot of major 
cases all going on at the same time in trying to make judgments 
as to which ones he does first, but sometimes the cases do get de- 
layed necessarily just because of the need to balance competing pri- 
orities across the country. 

Mr. Sawyer. Mr. Martin, do you have a comment? 
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Mr. Martin. Yes, sir. 

I thank you for your patience and your forbearance. I also thank 
you for your intervention. Because when the request for my help 
came from citizens in your community, I was denied by Adminis- 
trator Browner, and you did intervene, and that was a successful 
intervention. 

Since that time, yes, I have done a public hearing in the commu- 
nity. I have completed my review of the reviews that Mr. Fields 
had just spoken of, and I am prepared to sit down with you this 
week and give you my preliminary recommendations. 

Mr. Sawyer. I look forward to counselling with both of you when 
that report becomes available. Thank you very much. 

Mr. Martin. The issue of resources 

Mr. Sawyer. I do understand that. 

Mr. Chairman, I have been asked to pose one further question 
by the staff, if I might. The question revolves around the question 
of whether the Ombudsman and his employees have arrest powers 
and the right to take an individual into custody. This centers 
around an event on June 5 in a town meeting in St. Petersburg, 
Florida, where the chief investigator is characterized here as giving 
the Miranda warning to two EPA employees from Region 4. 

I am not an attorney, but to my knowledge that warning is only 
given in the case of a criminal investigation. Was this intended to 
be a Miranda warning? Let me read it to you from the record. 

The chief investigator speaking said, you have the right to re- 
main silent. You have the right to counsel. Anything you say may 
be used against you in a court of law. Proceed to the witness. 

Mr. Fields. Is that for me or Mr. Martin? 

Mr. Sawyer. It is for both of you. 

Mr. Fields. Your question is, does the Ombudsman function 
have subpoena powers or 

Mr. Sawyer. Or arrest powers. 

Mr. Fields. The Ombudsman function, as currently constituted, 
does not have those authorities or powers. 

Mr. Sawyer. What would be the purpose of a Miranda warning 
then? 

Mr. Fields. I will have to defer to Mr. Martin on that. I was not 
at the hearing. I will let Mr. Martin speak to the purpose of the 
statement on June 5. 

Mr. Martin. I will be glad to respond, sir. 

To be clear, no, the Office of Ombudsman — the Ombudsman 
function has no arrest powers, has no detention powers, does not 
do criminal investigations. 

I want to get to the specific point of what was said in the context 
of the hearing that I did in Tarpon Springs, Florida, earlier this 
year where the issue of the warning arose. 

Prior to that meeting, Mr. Kaufman, who serves as my chief in- 
vestigator, had met with staff from our Office of Inspector General 
with whom I have had a working relationship for many years in 
many cases; and I have done criminal referrals to the Office of In- 
spector General. Mr. Kaufman was advised — and I would also like 
to note that he has really the firsthand testimony which can be 
provided on this issue — was advised, and he is present behind me, 
that it may be necessary for us to give certain warnings to preserve 
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a potential criminal case that the IG would do in the event we 
made a referral after completion of our investigation. 

Since that time, the Office of Inspector General, at our request 
and at the request of Mr. Fields, has provided us with a memo- 
randum of instruction on when warnings can be issued. 

Mr. Sawyer. Thank you very much. 

Ms. DeGette. Would you yield? 

Mr. Sawyer. I would, but if you could share with us that instruc- 
tion. 

Mr. Fields. We will be happy to share this for the record. It is 
a memo dated September 12 , 2000, from the Office of Inspector 
General that we will be happy to provide for the record. Mr. Kauf- 
man has also provided a response to this memo as well, and those 
could be provided for the record to this — to both subcommittees. 

[The following was received for the record:] 

Attached are two memorandum, the first is from Mark Bialek, Counsel to the In- 
spector General to Michael Shapiro, Principal Deputy Assistant Administrator. The 
second is from Hugh Kaufman, Senior Engineer to Mark Bialek. These memo- 
randum explain the EPA Inspector General’s position in regard to whether the 
OSWER National Ombudsman has subpoena or arrest power. 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D C 20460 





SEP 12. ^g:: 

OfFICSOF 
iNSPecTOR OENEfUt 


MEMORA.NDUM 


SUBJECT 

FROM 


Employee Warnings tn Omljudsman Interviews 


. 1 ... 


•Mark BialeK 
Counsel to the inspector General 


TO Michael Shapiro 

Pnncipal Deputy Assistant .Administrator 
Office of Solid Waste and Emergency Response 


it has recently come to my attention that Hugh Kaufman gave a Miranda warning dunng 
an Ombudsman heanng on June 5. while questiomng an EPA employee. As 1 previously 
informed Hugh Kaufinan in a meeting on December 9. 1999, it is the responsibility of the Office 
of Inspector General (OIG) or the Criminal Investigation Division of the Office of Enforcement 
and Compliance Assurance (CCD/OECA) (and implicitly, therefore, ngi the Ombudsman’s role) 
to use Miranda or the other "advice of nghts" warnings as set forth m this memorandum. 


On December 9. 1 999. Hugh Kaufinan and i met, along with Assistant Inspector General 
for Management John Jones and Mr, Kaufinan's colleague, Dean Gottehrer, to discuss the 
responsibilities of the Ombudsman and the need for coordinauon with the OIG I told Hugh 
Kaufman at that meeting that the OIG is the EPA’s sututory internal investigator. As such, only 
the uained OIG investigators are officially authorized to provide Miranda and other "advice of 
nghts” warnings m interviews with employees and others in imeraal EPA investigations 
involving criminai violations or administrative miscondua (i e,, mattas for which disciplinary 
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action could be taken). Of course, CID/OECA is responsible for conducting crirainai 
investigations of, and referring for prosecution, violations of environmental statutes. I discussed 
with Mr Kaufman that the Ombudsman has no authority to conduct investigations of potential 
cnminai violations or administrative misconduct. 

I The Responsibilities of the Ombudsman 

.•\s you know, the EPA Headquarters and Regional Ombudsman functions are set forth in 
the EPA’s "Hazardous Waste Ombudsman Handbook ” .Although the mission is broadly 
descnbed and seems to overlap other agency functions, the Office of Ombudsman is, "to ensure 
that the general public and regulated community are provided assistance with complaints or 
problems arising from EPA s hazardous waste programs “ (Handbook, page 2-2 ) The agency 
Handbook also acknowledges that. ‘‘[o]n occasion, there will be issues or topics beyond the 
ability of the Ombudsman to address These should be referred to experts in the panicuiar area " 
One of these issues is. '[ajllegaiions of wrongdoing, which should be investigated by the 
Inspector General ‘ (Handbook, p 3-3 ) .Accordingly, ’[rlequesis that are beyond the 
Ombudsman's authority should be referred to and coordinated with the appropriate office or 
official for handling " {Handbook, p 3-9 ) 

II The Responsibilities of the Inspector General 

The inspector General Act. 5 U S C app 3. as amended, established the OIG at EP.A 
One of the OlG's functions is to conduct internal investigations 5 U S C app. 3, Section 4(a) 

The EPA Handbook provides, '[gjenerally. the OIG investigates ail cnminal matters involving 
waste, fraud, and abuse bv EP.A employees, contractors, and grantees Pursuant to a 
memorandum of understanding, the OIG refers ail matters relating to bnbery or attempted 
bnbery. and organized crime to the FBI Pursuant to a separate memorandum of understanding, 
the OIG refers ail violations of environmentaJ statutes to the EPA Office of Enforcement, which 
investigates such matters " EPA Manual 6500, Chapter 5. Sections 2 a and b "After receipt cmd 
evaluation, the OIG refers allegations of environmental crimes and minor instances of waste, 
mismanagement, or employee misconduct, which can be addressed by EPA program officials, to 
the responsible EP.A program office " EPA Manual 6500. Chapter 5. Section 2.c. (Emphasis 
added ) 

ill Ombudsman's Referrals to OIG or Others 

Accordingly, when the Ombudsman encounters an issue of potential criminal 
wrongdoing, or administrative misconduct, he is obligated to refer it to the appropriate 
investigative authonty, OIG or CID/OECA. He has no authonty to conduct any investigation of 
potential cnminal wrongdoing or administrative misconduct. 

I understand that while the Ombudsman’s job is mainly one of education and 
informauon, on occasion he may have to make inquiries into the nature of a complaint presented 
to him. One reason for such inquiry is to determine whether the issue is one that should be 
referred to another office This son of inquiry is not an investigation as undertaken by the OIG 
or CID/OECA, and is appropnate for an Ombudsman, as long as it does not overlap with the 
OIG’s internal investigauve authonty or ClD/OECA*s investigative authonty, which are 
paramount If the Ombudsman’s inquiry determines that an individual may have committed 
cnminal or administrative misconduct, he is obligated to immediately refer the matter for 
appropnate investigation Part of such an investigation involves "advice of rights" wanungs. 

This was the purpose of my meeting with Mr Kaufman on December 9 The entire conversation 
revolved around this concept of the Ombudsman referring mailers to the OIG. Not once did I 
state or intend to imply that the Ombudsman should consider using "advice of rights" warnings 

IV Use of "Advice of Rmhts ' Warnings 

!i IS mv position that — for the reasons set forth below — it would be inappropnate for the 
Ombudsman.’ in the course of an Ombudsman inquiry, to invoke the following "advice of rights" 
warnings 






76 


The Fifth .Ajnendmeni to the Constitution provides the right not to incriminate oneself in 
a criminal case When the government can compel individuals to provide testimony, either 
through threat of force, or threat of termination of employment, and those individuals may 
incnminate themselves as criminal subjects, government investigators must provide "advice of 
rights" warnings The purpose of the warnings is to protect any testimony provided so that it can 
be used for a criminal prosecution, if warnings are not given, and a criminal subject incriminates 
himself, the testimony will not be admissible against him m a proceeding. If the warnings are 
given, and the subject testifies knowingly, the testimony may be used. The warnings given vary, 
depending on whether the individual is m custody, whether a criminal prosecution is possible, 
and other circumstances. 

Miranda warnings are given to preserve the Fifth Amendment nghts of a criminal suspect 
who IS m custody Because the Ombusdsman does not conduct criminal investigations, and 
moreover, has no legal authority to arrest and take custody of a person, there is no situation under 
which it would be appropnate for the Ombudsman to provide a suspect with Miranda warnings 
To provide such warnings in other, non-criminal situations, may mislead an individual, who. for 
example, may believe he has the right to a government-provided attorney when the Ombudsman 
is not in a position to provide one. 

Kalkines warnings are given when the OIG has consulted with a prosecutor and has 
determined that a suspect may be granted immunity from criminal prosecution, permitting the 
OIG to proceed administratively. These warnings assure a suspect that he or she may not be 
prosecuted criminally and thus has no constitutional right to remain silent. Because the 
Ombudsman does not conduct criminal investigations, and does not consult with prosecutors to 
obtain grants of immunity from prosecution, the Ombudsman should not provide Kalkines 
warnings. 

Other kinds of "advice of rights" warnings are given by OIG investigators to subjects in 
other circumstances. For example, when the OIG has not yet received a declination from a 
prosecutor, the investigator may provide Gamtv warnings, which advise a subject that he or she 
has a constitutional right to remain silent, but that the silence could be considered adversely in an 
administrative proceeding. Additionally, the OIG investigator provides notice of the right to 
bargaining unit representation if an employee-subject is a member of the bargaining unit and asks 
for union representation under circumstances where the subject-employee reasonably believes he 
or she could be subject to disciplinary action. 

V Cnnclusion 

In summary, "advice of rights" warnings should not be given without the auihoniy to 
conduct the cfnminai or administrative misconduct investigation, as well as a thorough 
understanding of the entire criminal and administrative context ot an investigation. As I said at 
the December 9. 1999 meeting with Messrs Kaufman and Gottehrer, tailure to give the 
warnings, or giving the wrong warnings, may result in the government’s loss of testimony in 
subsequent cnminal proceedings, or could cause problems in the administrative processing of a 
complaint based on such testimony It is my position that at EPA, only qualified OIG personnel 
and investigators from the CID/OECA should be conducting investigations of potential criminal 
violations and administrative misconduct and. therefore, providing the above-cited criminal and 
administrative "advice of rights" warnings to employees Because the Ombudsman does not 
possess legal authority to conduct such investigations, Hugh Kaufman should not be using these 
"advice of rights" warnings 

If you have any questions about this matter or wish to discuss it further, please call me at 
(202) 260-4733 

cc Timothy Fields, Assistant Administrator, Office of Solid Waste & 

Emergency Response (OSWER) 

Robert Martin, Hazardous Waste and Superfund Ombudsman, OSWER 

Hugh L Kaufman, Program Analyst, OSWER 

Linda Algar, CID/OCEFT/OECA 
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UNCTEO STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON. D C 20460 

September 20. 2000 


OFFICE OF 

SOLID WASTE AND EMERGENCY 
RESPONSE 

MEMORANDUM: 


SUBJECT; 

FROM: 


TO: 


‘Advise of Rights" Warnings 



Hugh B. Kaufman _ 

Senior Engineer/Principle Investigator 


Mar1( Biaiek 

Counsel to the Inspector General 


I am very {X)nfused by your September 12. 2000. Memorandum to Michael Shapiro (see 
attachment). When Dean Gottehrer and I initiated the meeting with you and John Jones, it was for 
the purpose of enhancing coordination between the National Ombudsman's Office and the Office of 
Inspector General (OIG). In that meeting you raised the issue of “advice of rights’ warnings. 

Neither Mr. Gottehrer. the co-chairman of the American Bar Association Committee on 
Ombudsman, nor 1 had any knowledge of this issue until you raised it. Specifically, you raised the 
concern that through the course of normal investigations, not cnminal in nature, an investigation 
could elicit statements in interviews of individuals that inadvertently might violate their Fifth 
Amendment rights and/or inhibit a potential OIG investigation that might have to occur down the 
line. You then provided us a copy of a recent court deasion and an Attorney General Opinion on 
the Garrtty case and "advice of rights" warnings requirements. At no time during this meeting did 
you state that the reason you were bringing this up was because the OIG and/or CID were the only 
entities that you believed should issue these warnings. Quite the opposite, you were only 
concerned that individuals be warned if there is the slightest chance that the National 
Ombudsman's Office might have to refer part of a case it is working on to OIG or other appropriate 
law enforcement bodies. This advise you provided made sense to us. given the fact that you told 
us that criminal prosecutions had been unsuccessful because, dunng the course of routine non- 
criminal investigations, self-incriminating information was provided by Interviewees, who were not 
provided with "advise of rights" warnings. 

Let me be perfectly clear you raised the issue of ‘advise of rights’ warnings and you came 
to the meeting with documents discussing that issue to alert us that this is an issue we must deal 
with in performing our non-criminal investigatory work. I have no first-hand information why you 
would misrepresent what occurred at our meeting, but I do have suspicions. 

[It should be noted that subsequent to the individual you referred to being provided an 
‘‘advice of rights" warning on June 5. the individual proceeded to make false, misleading, 
and inaccurate material statements in the interview.) 

As a result of our coordination discussions. I provided you at two meetings earlier this year, 
briefings on Ombudsman investigations that I wanted OIG to work with us on because I was 
concerned that part of those investigations could potentially be referred to OIG. You promised me 
both times that OIG would follow up and help us. However, you provided none of the promised 
help and the only tangible information we have received from OIG is your September 12, 2000, 
Memorandum to Michael Shapiro that misrepresents what occurred at our meeting to improve 
coordination between our two offices. 

Finally, when you told me you were going to provide us a memorandum of procedures 
related to ‘advise of rights' warnings. 1 asked you if you could provide statutory and case law 
citations related to who is, and is not, empowered to provide such warnings during non-cnminal 
investigations. You promised you would provide such citations, but you didn’t. 
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Because of the senousness and imRortance of this, and other related issues, I request 
that you set up a meeting between yourself, the Inspector General. Mr. Shapiro, our National 
Ombudsman and I at your earliest convenience. This is important to gel our relationships in 
the future back on a positive and consistent tack. 


Attachment 

cc Inspector General Tinsley 

Assistant Administrator Fields (OSWER) 

Deputy Assistant Administrator Shapiro (OSWER) 

National Ombudsman Martin (OSWER) 

Unda Algar. CID/OCEFT/OECA 

Mr. Sawyer. Let me yield to the gentlelady. 

Ms. DeGette. If the gentleman would yield, I, in fact, am a law- 
yer and used to do a fair amount of criminal work. 

Frankly, the administration of the Miranda warning by someone 
who has no law enforcement or administrative authority is not 
going to be meaningful at all in a court of law. Because a knowing 
waiver can’t be made by anybody who might give perjurious testi- 
mony or testimony that would cause them to self-incriminate. So, 
therefore, I would suggest, Mr. Fields, when you develop your new 
standards you include this issue in your new standards. Because 
unless you have an agent of a Federal, local or State law enforce- 
ment agency to administer the Miranda warning, this isn’t going 
to have any effect anyway. 

Mr. Fields. I agree — Mr. Chairman, I will respond quickly. 

I agree with that, and it has been clarified now in this memo- 
randum that came from the Office of Inspector General that only 
qualified Office of Inspector General personnel and criminal en- 
forcement division personnel from the Office of Enforcement have 
the power and the authority to conduct investigation of potential 
criminal violations and administrative misconduct and issue such 
warnings, as you just pointed out; and that will be made explicitly 
clear in future guidance. 

Mr. Oxley. Gentleman’s time has expired. 

The Chair now recognizes the gentleman from Illinois, Mr. 
Shimkus. 

Mr. Shimkus. Thank you, Mr. Chairman. 

Mr. Martin, I am glad that you are here. You have a very gentle 
spirit, and I say that with all due compliments because I think you 
probably need it in that job. 

Also, we, as Members of Congress, there are 435 ombudsmen, 
and this is our job and in many different areas. This is why I have 
taken on the Quincy issue so fervently. I find it hard to be an effec- 
tive Ombudsman if you are not even allowed to provide your own 
written statement. How can you be totally independent? 

I understand that it would have to get vetted through some folks, 
but I just find that symptomatic of a problem that really, Mr. 
Fields, I hope you end up addressing at some time. 

Mr. Martin, who is giving you advice behind your — who is the 
gentleman behind you with the beard and glasses and from what 
office does he come from? 

Mr. Martin. It is Mr. Kaufman with the Office of Solid Waste 
and Emergency Response which Mr. Eields is representing and 



79 


which I am in, and he has served as my chief investigator in a 
number of cases. 

Mr. Shimkus. Is he in the Office of the Ombudsman or is he in 
Mr. Fields’ office? 

Mr. Martin. He is technically in Mr. Fields’ office, because my 
position description is such that I have no authority to supervise 
any EPA employees. 

Mr. Shimkus. I thank you. I think that is also a telling issue of 
some independence or lack thereof 

Mr. Fields, how many times have I asked for some language from 
you in a hearing of this sort to relieve small business, provide them 
some liability protection? I can remember two times, and I can re- 
member two times you providing the affirmative action assurance 
that you would provide me or this committee some language. Have 
I ever received language? 

Mr. Fields. We have worked on language with committee staff, 
Mr. Congressman. I don’t recall us providing language specifically 
to you. I do know that we had worked on language, but I don’t re- 
call whether we provided it. 

I would just make one quick — this will be 30 seconds — just to 
clarify that Mr. Martin, his statement would not have to be cleared 
by any of the administration to submit a statement. That is not a 
requirement we have in terms of Mr. Martin being 

Mr. Shimkus. Let us don’t go there because, obviously, it didn’t 
happen today. 

I would like to place in the record statements from the NFIB con- 
cerning EPA’s lack of leadership on small business relief legisla- 
tion. 

[The information follows:] 

NFIB. 


WHAT DOES THE EPA SAY ABOUT THE SMALL BUSINESS EXEMPTION? 


- ... EPA officials and officials from NFIB discussed an NFIB proposal for Superfund smaU 
business amendmcnis. Although the discussions were very posiuve, EPA officials raised a 
concern about the prospective nature of the proposal s de micromis exemption. This remains 
EPA'S position.” EPA'i Head 01 the Supeitund Program. Timothy Fields. Jr. Lener to Congressman John 
Dingell in response to his request for an EPA position on small business liability relief legislauon t August t tf 
20001. Note: The Small Business UabiUty Relief Act nunron the legislaoioci discusMd by NT1B and EPA. 
but DOES NOT CONTAIN A PROSPECTTVE DEMICROMIS EXEMPTION. 

“The administration has asked Congress to pass bipanisan legislation that would exempt small 
parties from Superfund habihty .. " EPA's Head of the Superhmd Program. Timothy fields. Jr . Letter 
10 the Editor. Washington Post tSeptemPer i. !9Q9i 

“The Administration supports liability reform for small volume coniriburon and generators 
and transporters of household municipal solid waste." EPA Adnumstrajor. Carol Browner. House 
Transportation Committee. W’aier Resources and Environmem Subcommittee. Written Statement {May 1 2. 

19991 

“EPA has supported for the past six years, and continues to support, legislaUve reforms that 
remove from Superfund liability small parties who contributed trash to Superfund sites and 
parties w ho contnbuted small amounis of hazardous waste." Uaer from EPA Admimstmof Carol 
Browner to Speaker of ihe Houte. I Dennis Hastm {Apnl 27. 19991 
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“ the Administration has consistently supported targeted efforts to remove the ‘little guy" 
from the Super-fund program ..." EPA Adrrumsirator. Carol Browner. Commerce Commiciee. 
Finance and Hazardous Maienals Subcommiuee. Written Sutemeni (March S. 1998). 

"We want to protect the ‘little guys." the small businesses, the Mom-and-Pop operations, that 
wc all agree have become unfairly entangled in Superfund litigation." EPA Admimsiraior. Carol 
Browner. House Transporution Committee. Water Resources and Environment Subcommittee. Oral Suiemem 
(Oaot»cr29. 1997) 

" . the Administration would support liability reform for certain generators or transporters ol 
municipal solid waste, and for parties who sent less than 1 10 gallons or 200 pounds of 
hazardous waste ... " EPA Administrator. Carol Browner. Senate Committee on Environmem and Public 
Works. Wntten Sutemeni (September 4. 1997) 

"The Administration would support liability reform for de micromts parties ... . We do noi 
believe that (Ms. Williams, owner of a restaurant m Gettysburg) should be involved in the 
Superfund process ... ." EPA Admimsuaior. Carol Browner. Senate Committee on Environment and Public 
Works. Wniten Sutemem (March 5. 1997) 
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Mr. Shimkus. I would also like to show you — and I am referring 
to Mr. Fields — and place in the record some draft text that we were 
provided in November 1999. 

[The information referred to follows:] 

draft EfTOSCEMEOT CONFIDDmAL DO NOT RELEASE— I './l/SS S M PM 

TITLE I-SMAU. BUSINESS UABIUTY RELIEf 
SEC. lOL LIABILITY EXEMPTIONS. 

Section 107 of tiic Comprehensive Environmental Sespoase, CompeBsation. ami licbiliry Act 
of 1980 (42 U.S.C. 9607) U amaahed by adding at the end the fisllowiag: 

• (r) DE MICROMtS EXEMPTION- Sc cf 'r'" 

1 

(DIN GENERAL- Norwi thsraridm g pai«ga^>ta (I ) through (4) of subsagtioa (e). and 
except as provided in paragraph (2), a person shall not be liable under this 4aKic 'is United „• 
Stales or any other person (including liability for contnbution) for any m sponsecos a laciBieti 
uoth respect to a fa^ity^ if~ \ 

■(A) Uability is based solely on paragraph (3) or (4) of subsection (a); ans 

(B) such person demoimr^ Urn: the total of mamrals ccntaiiung a haaardcss 
s ubs ta n ce thst the person arranged for di^iosai or tremment of. ananged with a 
traaspotter for transport for dis^sal or neannera of, or accepted &r nanaport Cot 
disposal or tm mnem . at the facility, was leas than 1 1 0 gallons of liquid aamrLls or 
less ibm 200 pounds of solid mataiai. 

(2) EXCEPTION- Paragraph (1) shall not apply witej® the Admi nistrato r determines 
thai— 


'(A) the nmenaf iroaiaming a haearrioua substance refened to in paragn^ (!) 
Ksjnibuttd or couldconitihsne significantly, ittdividually or i n das aeersaatn . to the 
cost of the response action with respect to the facility: or 

(B) the person has fhiled to comply with any request fa infcrmation or adtrumstraave 
subpoffillA i ssu ed by the Presideiit under this Act or ioA impeded or is impeding the 
perfonnaace of a re^xasc actioa with respect to the feeility. 
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(» SMALL BUSINESS DE MICROMIS EXEMPTION- 

(!) GENHSAL- NotwiduBaduig panc^apiu (I) throcgl>J4) of tabs e c ti o n (a) aad 
jubsecQoa (r), aod except as ptovided m paragrepti (3), a pem^indudtng aay paisst. 
nibaidiary, or ocho- nffili ate of iSc person) Utet, dunng the three taxahk yeais preceding the 
dote of tracsmnul of wrinea nodfiatton thju the person u potesttnfly lisbl^ (A) employed on 
average not more than 100 full tune individuada (notwithstanding sigtuficam fliiciuaBons 
lesutncg &om seasonal employment), or the equivalent thereof, and (B) bad, on average, 
annual revenues of S3 milUon or less, as reported to the Im-mal Bavenug Serviee shsli be 
habla under paiafiraph (3) or (4) of subsection (a) of this Act to the United States or cny other ^ 

person (including liability for contribution) for sn y response costs incutred with resetw to a 
^ctlily o nly if tba total of materials comauiing a haaardous substance that the person manged 
for disposal or treaanenl oL arranged with a transponer for transport ha disposal or 
ireassent of, or sceeptsd £s eanepon for disposal or treatment, at die &ciliiy, was greater 
ihanliO gallons of liquid maeriais nr greater than 200 pounds of solid material. 

(2) EXCEPTION- Paragraph ( 1 ) shall not apply if the Administrator detemunes that— 

(A) the material containing a hazardous mintsnre refemvl m in p«r«[Traph (i ) 
cootlibuted or QSlilLBOiiinbiite sigiuficaiitly, individualty or m the aggregate, to the dost 
of the response action with respect to the &ctiity; or 

(B) the peraottbas &iled to comply with any request for informanon or adminiaianve 

subpoena issued tiy the Presideni under this Act or has unpeded or is the 

pgfoirnance of a response scoao widi respect to the fscility . 

(t) municipal solid waste exemption- 

(1) IN GENERAL- Notwithstanding paragraphs (1) through (4) of subsection (a), and 
except as provided in paragraph (2X a person shall iv under pajagisph (3) or (4) of 

subsection (a) of this Act, for an arrangement for disprtMi or treatment of an amogsment 
with a transporter iar transport for dis p osal or rirx»in-pt oh or an acceptance for transport for 
d i s p osal or ueannem at a facility at, munictpoi solid waste, to the United States or eny other 
petsoti (i n cl udin g liability foccorunbucioni for t espenie costs Incurred with icspsa to a 
facilit y only if t he person is Dot-l> ^ 

r 

(A) an owner, opcaaior, or lessee of property fr on t which all of the 

person's municipal solid waste was generated with re^ieci to the facdtiyr'i 

(B) a b u s ines s enafry ( ioo ltid in g any pareoL suhiidiery, or other alTilisre nf the pi-rcnri)_ 
during the three taxable yests preceding the date of nansminal of wiinen notifreanon 
thm the persoo is po tc rti i a lly liable, employed oo average not more Chen 1 00 fall lim# 
indtvuhnUs (notwitheanding signifreant frucnianoss resulting from 
employment), or the equtvalcaz thereoh sndi'from which was generated all of the 
entity's m u n i cipai solid waste with tespect to the faciliiy f or 

(C) a smaUpocqirofrLorganisanoa that, during the taxable year preceding the date of 

tra n ss utt al of wnrten oottfreation that the organizanon is potennaliy employed 
oca more than 100 IndivuiualSt if the pxrtiyni^r efaaptex, raffle,, , depaitmmic 

empioymg fewer than 100 iruhviduals was the location from adttch svas generated all 
uf the m unicipal solid waste attnbuoible to the orgsoizabon with respect to ih'* facility. 

‘CD EXCEPTION- Nmwiifastanding paragraph (1), such petaon shall be Usbls if the 

Pr es id en t de termine s that the person has fat i rd to substanually comply with any request far 
mfor m a t io n or s riminiitrat ive subpoena issued by the President undm this Act or tea impeded 
or is impeding the perfbmiance of a response ecuon with respect to tits facility.' 

(3) DEFINITrON OF MUNICIPAI SOLID WaSTE- 

(A) IN GENERAL- The term municipai solid wests' mcane- 
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(i) waare masnal generaied by a bausahold (iscludmg a ungie or muiti&inily 
Mitiencej; asd 

' ; li) wasw maicnal gcnmied by a commercial, insatxiiioaaL or icdusmsl source, 
to the extern that the waste maiehal- 

' (t) is essentially the same as waste nocmally generated by a household; or 

'(in is c oUeeted aed riispnse il nf with other municipal solid waste csr municipal 
sewage slud^ as pm of normal mumctpal solid waste collection 8g iyice> , and, 
pwith respect to each aoitree &nm which the waste material is coUecetd, 
Iqualifiea for a ds mioconus exemption under section 107(r). 

'{B} EXAMPLES- Examples of municipal solid waste sinder subparagraph (A) include 
food and yard waste, paper, clothing, appliances, consumer produa pacltaging. 
disposable dialers, office supplies, cosmeocs, glass and metal food costarnsrs, 
clementtuy or secondaiy school science laboratory waste, and household haaerdous 
waste. 


(Q EXCLUSIONS- The tenn 'municipal solid waste' does not include- 

' (i) combustion ash generated by resource recovery fsdlities or iminicicsl 
mcihmiois; or 

(li) wasK mateisal fiom tnanufaciuring or processing (including poUutiha conlioi) 
operadona that is not easeanally tbe same as waste nocmally genciatsd by 

'(4) COSTS AND FEES.— A person Uiat commences an acQon for cootribution under 
- — >ecuanU3_of this Act agamstsrperson not liable under sccaon 107 (tX i07(s), or I07(t), 
sh all be liable to the defendant fer all reasonable costs of defending the action, including 
all reasonable anoraey's fees and eetpen witness fees. 

SEC. 102. EXPEDITED SETTLEMENT FOR DE MINIMIS CONTRIBUTIONS AND 
UMTTED ABIUTY TO PAY. 

(a) PARTIES ELIGIBLE- Section 122(g) of the Comprehensive Eaviionmenlai Response. 
CampeasaSioa, and Liability Act of 19S0 (42 U.S.C. 9622(g)) Is amended— 

(Dm paragraph (1). by redesignaung subparagraph (B) as subparagraph (D), 

(2) by striking '(g)’ and all that follows dirough the end of paragr^ (1)(A) and ineerttog die 
following; 

■(E) EXPEDITED FINAL SETTLEMENT- 
(!) PARTIES EUC5IBLE- 

'(A) IN GENERAL- The President sbalL as expedmousiy as orachcable, noalv of 
eligibility for a settlement, and ofEer to reach a linal administiativs or judicial eetUsment 
with, each potentially tesponsible party that, i n the judgment of ihe President, meeis 1 or 
more of the coadidona staled In subparagiaphs (B). (C), (D), and^EJ 

'(B) DE MINIMIS CONTRXBLmON, — The condihohmsasadts tbie sufaparagrsph is that 
the Uabiliiy of die poKatially responsible party is fa response costs based on psisgraph 

(3) Of (4) of subsection (a) and the potentially rtspoassible parly's contribution of 
hazardous substances at a Anility u de minimis For the purposes of this subpemgraph, a 
potcrttially responsible party's cosmbution shall be cocsidared to be de minimis only if the 
PtMidSBI determines that bom of the following enteria are met: 

‘ ‘CD The guanBQ' of matenaf enn l ain i n g a hazardous substance conlribuied by the 



83 


poiesbalty respoimbie paiy to ihe &cUiiy is miaimai tclaovc to iho total qusatity of 
tasKnal oomaiiur^ hs^nlous suiutasces at the telity. The qttuitty of a potenti^y 
responsible party's conttibufion shall be psesiiBsed to be mmicial If the quancty is 1 
percent or less of the total quanaty of maieiiais ectstaming hazantois substasces at die 
facility, unless the Administrator identifies a different threshold based on site-specific 
factors. 

' ‘ (>i) The maienal eontamlng a hazardous substaiise conmbutsd by the potsndally 
res^nsibie party does not present toxic or other hazardous effects that are 
significaatly greater than the toxle or other hazardous effects of other matenai 
containing hazardous substances at the &ctlity. 

■(Q REDUCTION IN SETTLEMENT AMOUNT BASED ON LIMITED ABILITY TO 
PA¥- 

■(i) IN GENERAL- The conditioas stated in this subparagraph are that the paainally 
responsible party- 

'(I) is— 

■(aa) a FMmearjsSftan; or 
'(bb) a small business: and 

•ftn d emnmiraies to the Presutot a n mabihty or a limited ability to pay tcspraise 
cosB. “ 

(iil SMALL BUSINESSES- 

'(D DEFINITION OF SMALL BUSINESS- la this subparagraph, the term ' small 
business' means a busincas entity that, together with Its parents, subsidiaries, and 
other afflliaies, bad an average of not mom than 75 full-time equivslent empbyees. 
as reported to the Inteisal Revenue Service, during the i years .preceding the date 
on which the business entity first received notice from the Rresident of its potential 
liability underjhff Act 
, . 'y 

'(II) CONSIDERATIONS- At the request of a small business, the Piesident shall 
take into consideration the ability of the small butdness to pay tespense costs and 
still maintain its basic business opeianans, including consideratioc of the oveiaU 
financial condition of the small business and dejnoostrahle constitunts on the ability 
of the small business to raise revenues. 


■(in) INFORMATION- A small business requesnag settlement under this 
paragraph shall promptly provide the Piesidoru with ail relevant infonnaston 
needed to determine the ability of the small business to pay response costs. 

■flV) DETERMINATION- To be eligible to be covered by this subparagreph, die 
bussoess shall demonstrate to the Presidem the inability of the small business to pay 
respemse costs- . -■^C 

' (Y) alternative Payment methods- Ifjh&Eresidem detenmnei that a 
small business is unable to pay its total i-nlrmrnf y ii siuiii ijn Ti ii'itTTTTrl}'. the 
PieideBt shall conshicr sudi sltcioativc payment Mffiodsas may be neaasajy or 
appcoprisiB. 


'(D) additional conditions for expedited SETTLEMENTS- , 


(1) Waiver of claims- The President fftall requite, as a condition efscttiasicat 
uoder this paragrapfa, that s potentially responsible party waive of the 
claims ( in e lmiin g i, claim far concibution under secaoe 113) that the patty may have 
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agaiast cither potemially reaponsible partiea hr reapoiue cans imnutcd with respect to 
the ftcility, unless the l ^ideti; deiemm es that requiung a waiver would be onjusL 

' (si) BCCEmeSJ- The Ptesidcnl may deedine to alier a settlement to a poienialiy 
teiponsihls pany under this pasagraph if the Piresidem dswmiaes that the potentially 
raspansthle party has failed to comply with any reqtie*. for access or inforajotion or an 
administrative subpoena issued by the President under this Act or has impoied or is 
impeding the performance of a response action with respect to the facili^. 

Oii) RESPONSiaUiTY TO PROVIDE INFORMATION AND ACCESS- A 
potentially tasponsibk par^ that enters into a settlemsm under this paragraph shall not 
be relieved of the responaihility to provide a^mfenradon or access requested by the 
President in accordance with lubsectioD (eX3)(B)n» secdon 104(e), 

T‘v) Basis of DETERMtNATTON-'^&Pj^sldent detenaiaes that a poientjally 
leaponatbla party is not eligible £31 settlement under this pamgrsph, dm President shall 
state the teasorts for the detertninarion in wntmg to any potccdaily respcstaible petty 
that requests a seolement under this paragraph. 

■ (V) NO JUDICIAI. REVIEW- A determiaaiion by the President under diis paiagr^ 
shall not be subject to judicial review.'; and 

(3) in subparagraph (E) of paragraph (1) (as ladasignated by paragraph (1))- 

(A) by redesignating clauses (i) through (iii) as subclauses (I) through (HI), resipsstivsiy, 
and adjusting the margins apptopnaiely; 

(B) by striking ‘(E) The potentially responsible party' and inserting the following; 

•(E) OWNERS OF REAL PROPERTY- 

‘(i) IN GENERAL- The condition stated in this sut^iaiagr^ is that the pounhally 
responaihle patty; and 

(C) by striking This subparagraph (B)' and inserting the following: 

(ii) APPLICABILITY- Clause (i)', 

(h) SETTLEMHdT OFFERS- Secdati 122(g) of the Compieheasive EnvimiiDent Response, 
Liability, and Campaisadoii Act of 1980 (42 U.S.C. 9622(g)} is amended— 

(!) by re d e sign a ti ng patagr^ (6) as paragraph (9); and 

(2) by inserting after paragraph (S) the following: 

■ (6) SETTLEMENT OFFERS- 

'(A) NOnFICATIQN- As soon as practicable after itcetpi of saSieieot infiitnsatioii to 
make a deter m i nat i on , the Administrator shall notify any peraon that the Acministraior 
deteanums is el^bie under patagnqih (!) of the person's eUgibiliiy &r the expedited 
final seolemem. 

(B) OFFERS- As soon as prachcabic after receipt of sufitcient information, the 
Admimairatca shall submit a wntten seniement ofter to each person that the 
Adminisnaior delenames, based on iafotmation available to the Affininistrator at the 
time at which the determinahan is marie, to be eligible for a settlement under 
paragraph (1). 

(C) INFORMATION- At the time at which the Administraior submits sn ofe- under 
paragraph (!). the AdminisiratQr ahaU, ai the request of thereapient of the offer, mnVr. 
available to the recipknr any infotmaDoa available under swoon 552 of title 5, United 




85 


Soiss Code, on which the Admimstnxo; bests the settlement oSer, tsd if its 
setUemeni offer is based in whole or in part on rnfesrmanoa not available under that 
section, so infoim the mipiem. 

•(T) UTIGATION MORATORIUM- 

CA) Dv GENIAL- No person that has receivKl ashfiesuon from the ASaunistrttor 
ui^er patagrsph (6) that tho person is eligible for an expedited seolemeiaWbr 
parsgtaph (1) shall be named as a dstendam in any action under this Act fat lecovoy 
of response costs (including an acnon for coambution) during the period— 

(0 beginning on the data on which the petson receives iiom the Ptssitient wmien 
nodee of the person's potennal liability and nonce that the person is a party that 
may qualify for an expediisd settlement; and 

' (ii) ending on the earlier of— 

'(I) the dale that is 90 days after the dale on which the President temfers a 
wnttsn setiiemem offer to the person; or 

'(n) the date that ts 1 year affer recctpi of notice ffom the President iktl the 
person may qualify for an expedited settlonent. 

‘(B) SUSPENSION OF PERIOD OF LEvUTATION- The period of hmitaaoa under 
secison 1 1 3(g) applicable to a claim agamsi a person described m subparagraph (A) for 
response costs, nanirai resource dsanages, or coninbuiion shall be suspended during 
the period described in subparagraph (A). 

Mr. Shimkus. On top of the first copy of the fax line, it says the 
Office of Administrator at EPA. The first copy is incomplete. So I 
have an additional complete copy that has both EPA and NFIB’s 
name on the fax lines, and I want to know very clearly with a yes 
or no, if possible, was this paper produced at the EPA after discus- 
sions with the EPA? 

Mr. Fields. This is November, 19 — I see it says November 3, 
1999. 

Mr. Shimkus. November 3, 1999, EPA, AO and then — the same 
line — with another line from NFIB Government Relations. 

Mr. Fields. I provided a letter for the record August 18, 2000 
which said that NFIB and EPA had developed some language in 
November 1999. I don’t know if this is the specific same language, 
but I assume this is close to or similar to language that we were 
working on at the time with NFIB staff and EPA staff. I would 
have to read this carefully and verify for you to know if that was 
exact same language, but I know we were working on language at 
the time. 

Mr. Shimkus. Please do because we obviously believe that it is 
the same language and that really this committee has moved in 
great strides to try to meet many of the EPA’s demands and espe- 
cially in the bill we had on the floor. 

The bill addresses a relationship with entities to parents, sub- 
sidiaries and affiliates as requested by the EPA. The bill addressed 
the potential effect of the bill on concluded actions as requested by 
administration staff. The bill withdraws liability protections if a 
small business fails to comply with administrator support orders to 
compel compliance with requests for information as requested by 
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EPA. The bill narrows the definition of households as requested 
by the EPA. 

Einally, at the request of the Administrator’s staff, the bill makes 
clear that settlement offers must be in the public interest. 

I mean, we have moved really very far to meet your desires. I 
think the chairman’s frustration has been experienced by myself, 
too, is we just want to know what you want. I mean, that is all. 
I think that is pretty clear. 

So I want to follow up on the chairman’s request that you take 
5175 and tell us what you want; and if you can do that by the end 
of this week we may be able to run another shot at this on the 
floor. 

As an Ombudsman for the citizens in my District — and I tell my 
colleagues and I said this on the floor — their time will come. Their 
time will come when the local restaurant owner is being the third 
party of a suit. As I mentioned in the opening statement, they will 
be in that block of 580 that are the third iteration of a suit in 
which their net income for the year will be at risk, either through 
a settlement offer by the EPA or countless litigation to get them 
out of this fund, and we have all agreed they don’t need to be 
there. 

So since we are going to have probably another week here in 
Washington, we do have time to fix this; and so I will take you at 
your word that you 

Mr. Fields. We will provide comments, yes. Chairman Oxley. 

Mr. Shimkus. Not just comments. We are not asking for com- 
ments anymore. We are done with comments. 

Mr. Fields. That is what the chairman 

Mr. Shimkus. No, he didn’t. He wants legislative language. He 
wants language that you would approve in a bill to exempt small 
businesses from this trap. 

You know, the Administrator’s position on this and the failure to 
fight for small businesses, to say that it would expand litigation, 
is the biggest red herring I have ever heard, when the whole intent 
is to leave liability — the whole intent of the 

Mr. Fields. There are elements of the bill 

Mr. Shimkus. [continuing] language. We don’t want overviews. 
We don’t want synopses. We want legislative language to fix the 
bill, and I will take you at your word. 

With that, Mr. Chairman, I will yield back my time. 

Mr. Oxley. Gentleman yields back. 

The Chair now recognize the gentlelady from Wyoming, Ms. 
Cubin. 

Mrs. Cubin. Mr. Chairman, I don’t have any questions at that 
time. 

Mr. Oxley. Then the Chair turns to the gentleman from Okla- 
homa, Mr. Largent. 

Mr. Largent. Thank you, Mr. Chairman. I do have some ques- 
tions. 

Mr. Martin, when you were asked a question earlier you said 
that you believe that your office was an advocate for the truth. And 
the question I had for you when you said that was do you feel if 
the Ombudsman’s Office is controlled or manipulated by the EPA 
that you can still pursue the truth? 
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Mr. Martin. No. 

Mr. Largent. Okay. Did you have written testimony prepared 
for this hearing this morning? 

Mr. Martin. No. 

Mr. Largent. You never had a testimony prepared for this hear- 
ing. 

Mr. Martin. That is correct. 

Mr. Largent. Did you seek permission to provide testimony for 
this hearing when asked? 

Mr. Martin. I understood it was being prepared by the Agency. 

Mr. Largent. Which agency? 

Mr. Martin. The EPA. 

Mr. Largent. The invitation went to you, and the Agency began 
preparing the testimony for you, is that what you are saying? 

Mr. Martin. That was my understanding, yes. 

Mr. Largent. Did you not think that that was odd or is that nor- 
mal operating procedure, that your testimony that you would pro- 
vide before this hearing would be provided by the Agency or per- 
haps the gentleman that is sitting behind you? 

Mr. Martin. I did not receive the invitation letter directly. 

Mr. Largent. Did your office receive an invitation directly? Be- 
cause we have a copy of it. Maybe there is a problem with the Post- 
al Service. Maybe we can get them here. 

Mr. Martin. We did receive the invitation, I believe, yesterday; 
and it had been opened. 

Mr. Largent. It had been opened. 

Mr. Martin. Yes before we received the invitation. 

Mr. Largent. Who opened the invitation? 

Mr. Martin. I don’t know, sir. 

Mr. Largent. Do other people routinely open your mail before 
you receive it? 

Mr. Fields. Mailroom — EPA’s mailroom opens the mail often- 
times when it comes in, letters. 

Mr. Largent. Well, Mr. Martin, have you had a chance to read 
the testimony that the Agency provided for this hearing? 

Mr. Martin. Yes, I reviewed it this morning prior to the hearing. 

Mr. Largent. And do you agree 100 percent with its contents 
provided to this committee? 

Mr. Martin. I think there is some areas where clarification is 
needed. 

Mr. Largent. What would those areas be and what would you 
say to clarify them? 

Mr. Martin. I believe that in the area of the Regional Ombuds- 
men program, for example, there have been difficulties with the im- 
plementation of that program as it has been established by the 
Agency. The Regional Ombudsmen do not serve full time in those 
capacities. Instead, it is more like 5 to 10 percent of their jobs; and 
their regular job is to report to the people whom they would be re- 
viewing in their particular regions. That is a problem, and I think 
that it needs to be addressed by the Agency, perhaps by Congress 
in its discretion. 

Mr. Largent. So, basically, it would be similar to, say, having 
Firestone executives heading up NHTSA, overseeing the production 
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of tires and quality control on tires. Essentially that is what is tak- 
ing place, is that right? 

Mr. Martin. I think there are inherent conflict of interest prob- 
lems, yes. 

Mr. Largent. And it is my understanding that when this law 
was created back in 1984 that the original authorizing language re- 
quired that the Ombudsman — ^you were to report directly to the 
EPA Administrator. Is that how you operate today? 

Mr. Martin. No, sir. 

Mr. Largent. Who do you report directly to? 

Mr. Martin. I report to Mr. Eields deputy, Mr. Shapiro, and at 
times Mr. Eields. 

Mr. Largent. Why is that? Why are we not following the original 
intent of the law from 1984? How did that get altered? 

Mr. Martin. I cannot speak for the Agency about the reporting 
issue, but needless to say it is a decision of the Agency to have the 
reporting structure at this time. 

Mr. Largent. That is the hand you were dealt? 

Mr. Martin. That is correct. 

Mr. Largent. Do you feel like it would lend to the autonomy of 
the Ombudsman position if you reported, in fact, directly to the 
EPA Administrator. 

Mr. Martin. Yes, I do; and there is a study by the Administra- 
tive Conference of the United States which describes that as nec- 
essary. 

Mr. Largent. Thank you, Mr. Martin. 

Mr. Chairman, I yield back my time. 

Mr. Oxley. Gentleman yields back. 

The Chair is now pleased to recognize the gentlelady from Idaho 
who has joined our deliberations today. Welcome. 

Mrs. Chenoweth-Hage. Thank you, Mr. Chairman. 

I wanted to follow the line of the questioning initiated by Mr. 
Largent. 

I find it extraordinary that EPA was created under an executive 
order and yet the Congress thought so strongly about an Office of 
the Ombudsman that under Public Law 98-616 the office was cre- 
ated by the Congress, and so it is of great concern to those of us 
Members who are involved in these issues to make sure that the 
Ombudsman remains independent. 

I also find it extraordinary, Mr. Martin and Mr. Eields, that 
under EPA publications it is — the Office of the Ombudsman — is de- 
scribed as a high-level employee who serves as a point of contact 
for members of the public that have concerns about Superfund ac- 
tivities and that the ability to look independently into problems 
and facilitate communication that can lead to solutions, end quote, 
is a responsibility of the Ombudsman. I find that word “independ- 
ently” to be very, very important to us. 

In addition, Mr. Eields, in 1990 the Administrative Conference of 
the United States, of which EPA participated in, published a report 
that states, it is important that Ombudsmen be independent of the 
line offices and that they are seen as independent. 

Now, in your testimony you went to great lengths, Mr. Eields, to 
talk about the handbook and the standards that are going to be 
published with regards to the conduct and the job responsibilities 
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of the Ombudsman. I find that extraordinary. I find that to have 
EPA write rules and regulations and put forth standards for an 
Ombudsman whose office was created by the Congress whose — it 
has been stated very clearly they should remain independent, that 
is the antithesis of independence. 

Mr. Fields. I should clarify that the Hazardous Waste Ombuds- 
man Handbook that was written back in the late 1980’s, 1987, was 
actually drafted by the first Ombudsman who was Mr. Martin’s 
predecessor. Mr. Bob Knox was instrumental in drafting that first 
Ombudsman’s handbook. 

So it was not something that EPA management dictated in terms 
of how the Ombudsman functioned or operated. It was actually 
done by staff. And particularly the National Ombudsman at the 
time was integrally involved in developing a Hazardous Waste Om- 
budsman Handbook. It was felt that there needed to be some proce- 
dures and guidelines on how the function should operate and how 
the Ombudsmen should go about doing their business. In the event 
that a subsequent Ombudsman came along that new Ombudsman 
would not have to start from scratch as there would be a handbook. 

As you know, Mr. Martin is now the second National Ombuds- 
man we have had and that handbook was at least I think helpful 
when Mr. Martin began his job 8 years ago. 

Mrs. Chenoweth-Hage. And I think that handbook clearly lays 
out the need for independence and the concern that the Congress 
had when they implemented and passed and voted on Public Law 
98-616. 

My concern is with the standards that you have testified to that 
Lois Schiffer, Assistant Attorney General here in Washington, DC, 
had indicated that the Ombudsman’s investigative matters should 
not be at issue in any issue pending the — that has pending litiga- 
tion or administrative proceedings. Well, almost everything the 
EPA does is administrative proceedings. So knowing that Lois 
Schiffer has a big bark and that she has sent communications with 
regards to that particular issue, I am concerned that this is the 
kind of standard that we are going to see published and noticed in 
the CFR. 

Mr. Fields. Well, Ms. Schiffer has sent communications, I know, 
to you. Congresswoman, about that point and also to me. 

As you know, we — EPA decided that we still could proceed with 
an Ombudsman investigation in the Coeur d’Alene basin that you 
and other members of file Idaho delegation requested. We believe 
you can do an effective Ombudsman investigation and not impede 
matters involving ongoing litigation. The government must speak 
with one voice during litigation. As you know, as we have tried to 
do that. 

And I think we have tried to work with Mr. Martin’s office to 
make sure that he can continue to conduct an investigation of the 
issues of concern to the public in Coeur d’Alene and not adversely 
impede ongoing litigation. That is an issue we are trying to con- 
tinue to work with. 

But in spite of the recommendation initially by the Department 
of Justice that we not proceed with the Ombudsman hearing, we 
agreed and I supported, as you know, the need for the Ombuds- 
man’s investigation and hearing to proceed. 
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Mrs. Chenoweth-Hage. Thank you, Mr. Fields. 

I see that my time is almost up, but I do note that under the 
administrative regulatory news it states that the Ombudsman 
should facilitate communication between citizens and where there 
is systemic failure or systematic failure to propose more general re- 
forms — I just have to say that from my own personal experience, 
information that we were not able to acquire, such as plans to seize 
mines without notice to the owner, lack of chain of custody with re- 
gards to how samples were drawn, that is the first thing that im- 
pressed me about this Ombudsman, was his first question to me 
was, has there been a chain of custody that you have been able to 
turn up? If not, I will investigate that. That is the kind of inves- 
tigation the people are crying out for and I think the Congress 
needed when it passed public law. 

Thank you. 

Mr. Oxley. Time of the gentleman has expired. 

The gentlelady from Wyoming. 

Mrs. CUBIN. Thank you, Mr. Chairman. 

I am referring to the letter that Carol Browner sent regarding 
the legislation that Mr. Shimkus was discussing with you on H.R. 
5175. I would like to just quote one sentence from it: For many 
years I have encouraged congressional committees in both the 
House and the Senate to pass reasonable, targeted legislation that 
addresses the Superfund liability of small parties. Can you be spe- 
cific with me what the EPA has done, what those exact rec- 
ommendations have been, other than the substance of the bill H.R. 
5175? In other words, what didn’t the Congress do that Adminis- 
trator Browner wanted done? 

Mr. Fields. Well, the Administrator was referring to in her Sep- 
tember 22 letter that over the last 7 years now we have obviously 
implemented a set of reforms to provide liability relief for small 
parties 

Mrs. CuBiN. Name them. Name some for me, please, specifically, 
sir. 

Mr. Fields. The administrative reforms we have implemented 
have provided de minimus settlements to more than 21,000 parties 
that are impacted by Superfund liability. We have implemented a 
program of de micromis settlements where we settled for zero dol- 
lars or one dollar for very small, tiny parties at Superfund sites. 

Mrs. CUBIN. And how many small business, third-party defend- 
ants have actually been helped by some of the things that you have 
done? I personally believe you would have a very, very difficult 
time in identifying people for me that have been helped by those 
things. 

Mr. Fields. Many of those 21,000 parties are, in fact, small busi- 
nesses. We will be happy to get back to you for the record with an 
estimate of how many of those among that universe are small busi- 
nesses. 

Mrs. CUBIN. I would appreciate that very much. 

Mr. Fields, you state that many people don’t know how to get in- 
formation on solid and hazardous waste programs, or that they are 
frustrated by program complexities, l^y have EPA personnel 
failed to provide easy access to this information? How many em- 
ployees work in providing information to the public on solid and 
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hazardous waste site s? And how many employees work in the Na- 
tional Ombudsman office? 

Mr. Fields. I don’t know precisely how many people are working 
in EPA’s enforcement program trying to identify amounts of waste, 
I think that is what you are referring to, that have been shipped 
to Superfund sites. There are hundreds of them, I know, across the 
country. The old records are difficult to find. It is a hard task, 
doing the searches necessary to document those waste amounts. 
But I would provide for the record to the subcommittees precisely 
how many of our enforcement personnel are involved in doing those 
tasks. 

[The following was received for the record:] 

The Environmental Protection Agency (EPA) recognizes the need for people living 
near Superfund sites to be well-informed and involved in decisions concerning sites 
in their communities. Through years of implementation of the program, EPA has 
determined that early and meaningful community involvement in the cleanup deci- 
sions is important in order to have a successful Superfund site cleanup. On-Scene 
Coordinators, Remedial Project Managers and Community Involvement Coordina- 
tors work with community members to ensure they understand what Superfund ac- 
tivities being conducted at a site and how the community can participate in the 
process. Each year, EPA staff members conduct hundreds of public meetings and 
door-to-door visits, and distribute thousands of fact sheets to communities. Many 
times EPA establishes a satellite office near a Superfund site to ensure community 
members have easy access to Regional staff. 

EPA also provides communities with technical assistance so that they are better 
able to meaningfully participate in cleanup decisions. The cornerstone of EPA’s ef- 
forts is the Technical Assistance Grant (TAG) program. Under the TAG program, 
community organizations can apply for an initial grant of up to $50,000 to hire their 
own independent technical advisors. In EY2000, seven new TAGs were awarded, 
and approximately $1.25 million was given out for these new awards and for amend- 
ments to existing TAGs. 

A corollary to the TAG program is the Technical Outreach Services for Commu- 
nities (TOSC) program. Through TOSC, EPA funds the Hazardous Substance Re- 
search Centers to provide independent technical assistance for communities. In FY 
2000, the TOSC program was funded at $1,300 million. TOSC was active at 118 
sites in FY 2000. 

EPA’s Community Advisory Group (CAG) program seeks to bring together early 
in the process a broad group of stakeholders who are interested in the work going 
on at the site in their community. Started in June 1993, the CAG program is de- 
signed to enhance community involvement in the Superfund process. A CAG is de- 
signed to serve as the focal point for the exchange of information among the local 
community and EPA, the State regulatory agency, and other pertinent Federal 
agencies involved in cleanup of the Superfund site. 

Additional components of EPA’s Superfund community involvement program in- 
clude translations of public documents, and access to neutral facilitators. Some of 
the Superfund sites have non-English speaking populations surrounding them. In 
these cases, EPA translates public information documents into the languages of the 
people living near the site and provides interpreters at public meetings. EPA also 
provides community members with access to neutral conveners, facilitators, and me- 
diators. 

In addition to the National Ombudsman, two full-time EPA employees. Senior En- 
vironmental Employee grantees and a number of student interns are assigned to as- 
sist the National Ombudsman. Also, the National Ombudsman has access to sources 
outside of EPA if additional assistance is needed to help him conduct an investiga- 
tion. The Ombudsman function, depending on the sites and issues under its review 
during any one time, draws upon the existing technical resources of the Office of 
Solid Waste and Emergency Response, and particularly that of the Environmental 
Response Team, to supplement its investigative efforts. Each Regional Office has 
designated a Regional Superfund Ombudsmen as well. 

Mr. Fields. In terms of the people involved in the National Om- 
budsman’s program across the country, I will defer to Mr. Martin 
for more details on his immediate staff. 

Mrs. CUBIN. If you could just submit that for me. 
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[The following was received for the record:] 

The Office of Ombudsman was abolished by Acting Assistant Administrator Tim 
Fields on October 31, 1997, one week after my receipt of a subpoena to appear in 
my official capacity before a Federal criminal grand Jury on the Times Beach Om- 
budsman case. There has been no Office of Ombudsman, therefore, since October 
31, 1997 (See, Attachment 2). During my entire tenure as Ombudsman, I have been 
and continue to be the only permanent EPA employee assigned to the National Om- 
budsman function. 














93 


J UNI i ED STATES environmental PROTHCTICN AGE'iCY 

■.VYEKNOTCNDC EC.60 


January 9, 1933 


V3TE Af;D £,‘.ie3G£MCy 
SESPGNSc 


NOTE TO TIMOTHY FIELDS JR. 


I just received my ccpy of my "performance Agreement, 
Appraisal and Certification for Supervisor, Managers and 
Executives" for the period of 10/01/96 through 09/30/97 
and noticed that you had changed my job on Line 2 of the 
Form from "Director of the Ombudsman Office for QSWEE" 
to "Ombudsman for OSWER" (see Attachment I) 

He did not discuss any changes in my job in the October 
31, 1997, evaluation meeting. On the face of the above 
referenced document, you made and initialed this change 
on October 31, 1997. 

On October 23, 1997, I provided you a copy of my subpoena 
to appear before an empaneled Grand Jury of the United 
States, District court for the Eastern District of 
Missouri (see Attachment II) . I gave testimony on 
November 5, 1997, in which, among other matters relating 
to the Times Beach Superfund site, I described my job 
to the Grand Jury. My job has been and continues to be 
the Director of the Office of Ombudsman, Office of Solid 
Haste and Emergency Response, United States Environmental 
Protection Agency (see Attachment III) . 

I would be grateful if you would have the change which 
you initialed on October 31, 1997 appropriately 
corrected, and provide me a copy of the corrected 
version. 

Thank you. 

Robert J. Martin 
Attachments 
cc: Mr. Shaprio 


Pawr i-iO’i Pzvczr.s~m'' 


R»cyciad/Racyclafil« » Pnncea wim ve^etaoie Cii aasea 





94 


Mr. Fields. I know there are 10 people in the regions who are 
spending some of their time on this function as well. 

Mrs. CuBiN. I think the question that I cared the most about is 
why the EPA has failed to provide easy access to this information, 
as you stated yourself 

Mr. Fields. Well, it is not easy information to get access to. Of- 
tentimes, the records are not adequate to document how much 
waste has been shipped. 

Mrs. Gubin. When you say it is true that folks are being re- 
quested to give the information, they don’t know what they are 
supposed to give. 

Mr. Fields. Well, maybe we could provide — as you were indi- 
cating, maybe we could provide better guidance or clarity providing 
the precise types of information people ought to be submitting. 
That is probably something we can work on. 

Mrs. CuBiN. The subcommittee asked you to provide funding fig- 
ures for the Ombudsman office for the current year and for the pre- 
vious 5 years. I wonder why you didn’t provide this specific infor- 
mation but instead you chose to only provide fiscal year 1993 and 
2000 information. Why is that? 

Mr. Fields. I just did that just to summarize for the record. I 
have actually provided for this committee — I have with me today 
precise documentation that goes back for 10 years indicating the 
dollar figures for the Ombudsman’s Office. It was roughly $230,000 
in 1998, $360,000 in 1999, $519,000 in 2000. I have numbers going 
back to 1990. I think it was like $117,000 in 1990. So I will provide 
for the record this piece of paper that documents from 1991 
through 2000 the precise amounts that have been allocated for the 
Ombudsman function. 

[The following was received for the record:] 

Below is the annual budget for the National Ombudsman for the past ten years: 


FY91 $116,000.00 

FY92 $113,000.00 

FY93 $117,000.00 

FY94 $136,000.00 

FY95 $142,000.00 

FY96 $158,000.00 

FY97 $157,000.00 

FY98 $262,000.00 

FY99 $345,000.00 

FYOO $519,000.00 


Also, the National Ombudsman function, depending on the sites and issues under 
its review during any one time, draws upon the existing technical resources of the 
Office of Solid Waste and Emergency Response (OSWER), and particularly that of 
the Environmental Response Team, to supplement its investigative efforts. 

There are Regional Superfund Ombudsmen in each Regional Office, as well. These 
functions are funded at a total of roughly $1 million a year. 

Mrs. CUBIN. Okay. Two things — I am not sure that just those 
single figures will be adequate. Will you be willing to provide fur- 
ther accounting to the committee if so requested? 

Mr. Fields. Sure. 

Mrs. Gubin. Then, last, do you believe that the office is being 
funded adequately at the levels that you 

Mr. Fields. The Ombudsman function has been funded now at 
roughly $500,000 to $600,000 this year. I think, you know, and I 
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will — we have got to make sure we provide the resources that Mr. 
Martin needs to do his functions. 

Mrs. CUBIN. Do you think it is adequate? 

Mr. Fields. I think the budget of what we provided this year, of 
500,000 to $600,000, is an adequate amount. 

Mrs. Gubin. Mr. Martin, do you think it is adequate? 

Mr. Martin. I want to clarify a question you had posed earlier 
about the number of people who work in my office. It is me — and 
Mr. Kaufman has been assigned at least half time to the office. I 
also have three interns whose term will be expiring near the end 
of this year who have been with me since the beginning of the sum- 
mer. So this is the staffing. Given where the case load is going, it 
is extremely large, I think more resources will be needed. 

Mrs. CUBIN. l3oesn’t seem like much of a commitment to me on 
the part of the EPA to actually try to work with constituents with 
one person across the United States officially working on their be- 
half to try to settle discrepancies between the Agency and citizens. 

But thank you very much. My time has expired. 

Mr. Bilirakis. Would the gentlelady yield? 

Mrs. Gubin. Gertainly. 

Mr. Bilirakis. I would agree with you. It certainly doesn’t seem 
to be consistent with the mission statement EPA has regarding 
cleanup of these Superfund sites. 

Mr. Fields, just very quickly, discussion took place regarding the 
Miranda warning and the instructions that were furnished to the 
Ombudsman’s Office on the part of the Inspector General. We have 
a September 12 letter from Mark Bialek, Gounsel to Inspector Gen- 
eral. Is that the letter to which you referred? 

Mr. Fields. That was the letter I was referring to. 

Mr. Bilirakis. Is there another letter? 

Mr. Fields. I said there was a response from Mr. Kaufman. I 
think we agreed we would provide that for the record as well. 

Mr. Bilirakis. That was a response from Mr. Kaufman to Mr. 
Bialek. 

Mr. Fields. Yes. 

Mr. Bilirakis. Any further communications from Mr. Bialek in 
response to Mr. Kaufman? 

Mr. Fields. I am not aware of any further communications. I 
saw this letter, and then there was another letter from Mr. Kauf- 
man on this matter. I am not aware of any other communications 
on this. 

Mr. Bilirakis. Well, the letter from Mr. Kaufman you are pro- 
viding for the record. 

Mr. Fields. I don’t have a copy of that with me today, but we 
did agreed to provide it. 

Mr. Bilirakis. Without objection, will the 

Mr. Oxley. Without objection. 

Mr. Bilirakis. Without objection, that will be the case. 

All right, thank you very much. 

Mr. Oxley. Gentlelady from Idaho. 

Mrs. Ghenoweth-Hage. Mr. Ghairman, I just did some quick 
math. Gonsidering the fact that this Ombudsman has 14 major 
cases going on around the Nation, he is spending, on an average. 
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about $36,000 per case; and that includes travel, everything. It is — 
I think $500,000 is not much of a commitment to justice and truth. 

Thank you very much. 

Mr. Fields. Mr. Chairman, may I just add to that comment? 

I want to point out there are 10 other Regional Ombudsmen that 
we are funding for about a million dollars across the country in ad- 
dition to the $500,000 that I talked about for 2000. We have also 
supplemented Mr. Martin’s support with support for the environ- 
mental response team at Edison, New Jersey, other EPA staff that 
also provide support. So it is not just that amount. There are other 
people across the country and in headquarters who are providing 
support over and above that $519,000 amount. 

Ms. DeGette. Mr. Chairman, if I could add my two cents. 

Mr. Oxley. Very briefly, gentlelady from Colorado. 

Ms. DeGette. I agree with my colleague to the north, Mrs. 
Cubin. 

I would chime in, also, that with the increased caseload of the 
Ombudsman and with the burdens that we are putting on him at 
not just a regional level but also a national level and with the new 
rules and requirements that you are in the process of promulgating 
it would seem to me that the Agency would want the make a com- 
mitment at the national level to have assistance for the Ombuds- 
man and professional, paid, full-time staff that could assist in these 
investigations. 

I would echo, my view, too, if we are going in the direction of in- 
volvement in more cases for the Ombudsman, to be effective and 
responsible I think he is going to need to have adequate resources. 

Mr. Oxley. Gentlelady’s time has expired. 

Let the Chair, in closing, do two or three housekeeping — the 
Chair would like to enter into the record a copy of the transmission 
report. This was the transmission of the invitation to appear at the 
hearing today to Mr. Martin, care of Randy Deitz. Mr. Martin, is 
that Randy Deits? 

Mr. Eields. Randy Deitz is the gentleman behind me here. 

Mr. Oxley. He work for you, Mr. Eields? 

Mr. Eields. Mr. Deitz works in the Office of Congressional and 
Government Relations at EPA. 

Mr. Oxley. Okay. This is a copy of the hearing invitation letter. 
Just for the record, the document was confirmed and sent on 9/27 
at 4:35 p.m. That was Wednesday afternoon, just for the record. 

[The material follows:] 
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Mr. Oxley. Mr. Fields, as you know, my colleague Helen 
Chenoweth-Hage has been closely following EPA Superfund- re- 
lated activities in northern Idaho. One of her concerns is the EPA’s 
plans for the new Bunker Hill Mine in Kellogg, Idaho. Congress- 
woman Chenoweth-Hage is not satisfied that she has received all 
of the EPA documents relevant to this site. I am going to submit 
several requests for information to you on her behalf. Can I have 
your assurance that you will respond to the request in a timely 
manner sought by my colleague from Idaho? 

Mr. Fields. I will do so, sir. 

Mr. Oxley. Thank you. 

Finally, Mr. Fields, in the discussion about the funding for om- 
budsmen and the like, you had indicated you had all the funding 
records with you. 

Mr. Fields. Yes, and our Congressional Affairs Office will make 
sure your staff are given those documents. 

Mr. Oxley. Can we have those submitted for the record? 

Mr. Fields. Sure. 

Mr. Oxley. Thank you. 

[The following was received for the record:] 

Below is the annual budget for the National Ombudsman for the past ten years: 


FY91 $116,000.00 

FY92 $113,000.00 

FY93 $117,000.00 

FY94 $136,000.00 

FY95 $142,000.00 

FY96 $158,000.00 

FY97 $157,000.00 

FY98 $262,000.00 

FY99 $345,000.00 

FYOO $519,000.00 


Also, the National Ombudsman function, depending on the sites and issues under 
its review during any one time, draws upon the existing technical resources of the 
Office of Solid Waste and Emergency Response (OSWER), and particularly that of 
the Environmental Response Team, to supplement its investigative efforts. 

There are Regional Superfund Ombudsmen in each Regional Office, as well. These 
functions are funded at a total of roughly $1 million a year. 

Mr. Oxley. The gentleman from Illinois. 

Mr. Shimkus. Thank you. 

I know we are trying to move forward, but I do want to ask Mr. 
Martin — and I appreciate — I really do appreciate you being here 
and the challenges, based upon current law, reading some of the 
descriptions, I am not sure how — I think it is a very tough job that 
you have. I would like, if you would then, to follow up with legisla- 
tion to answer a question on whether the Ombudsman should be 
reauthorized. And if the answer is yes, what would be your sugges- 
tions of how it would change? 

Now being an Ombudsman and being part of the EPA, I don’t 
know how you effectively do that without allowing the EPA’s hand 
to get involved in the recommendation. I have I think a good sense 
that you want to, you know, continue a role for the Ombudsman, 
and I think you probably had some ideas of how we can improve 
it. 

And, Mr. Fields, I would respectfully ask that you allow him to 
submit those recommendations to us unedited so that we can look 
at the reauthorization and look at ways that we can improve it. 
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Mr. Fields. I have no problem with that at all. 

[The following was received for the record:] 

The Hazardous Waste and Superfund Ombudsman Office should be reconstituted 
and reauthorized consistent with H.R. 3656 for a period of ten (10) years. Moreover, 
the legislation to reauthorize the Office of Ombudsman should include, at a min- 
imum: 

* Re-establishment of the Office of Ombudsman; 

* Allocation of resources under the control of the Office and as defined by the Of- 

fice, to implement the function; 

Authorization to perform duties consistent with the IRS Ombudsman function, al- 
ready established by Congress. 

Mr. Shimkus. Based upon the terminology or the language, the 
Ombudsman shall not affect any procedures or grievances, appeals 
or administrative matters which comes out of the current law, and 
I didn’t get a chance to ask about your involvement with small 
businesses and individual aspects. It seems like the overall issue 
and the overall fight — ^but I think there seems to be — we need to 
develop some more independence and we need I think to broaden 
the scope a little bit. 

Because a lot of us, we are Members, we are ombudsmen; and 
that is why we get so fired up about this. So I think there is a lot 
of sympathy for the battles that you have to fight, and I just appre- 
ciate you being here. It is usually not an enjoyable experience 
sometimes, but it is healthy as we move forward on legislation. 

So if you would provide that — Mr. Fields, if you would allow that 
to occur, I would appreciate that. 

With that, Mr. Chairman, I yield back my time. 

Mr. Oxley. The gentleman may respond very briefly. 

Mr. Fields. We will definitely adhere to the Congressman’s re- 
quest in terms of Mr. Martin’s providing his suggestions to the sub- 
committees on the views on how the Ombudsman operation should 
operate. 

Mr. Oxley. Gentlemen, thank you for your testimony. Appreciate 
it. 

We will now turn over the Chair to the co-chairman, Mr. Bili- 
rakis. 

Mr. Sawyer. Mr. Chairman, just before, let me say thank you for 
the opportunity to participate in this way and thank you to both 
of our witnesses for their responses. 

Mr. Oxley. Next session you may want to join the subcommittee. 

Mr. Bilirakis [presiding]. I would ask, as I move over to the 
main chair, that a representative of the administration stay in the 
room to hear the testimony, particularly in this case, of the citi- 
zens’ panel. So, Mr. Fields, it would be great if you can stay, but 
if you can’t, we understand. But hopefully, you will have someone 
here to take notes and all that. Because we are all working for the 
same people, that is the taxpayers; and we should all be greatly 
concerned. 

Mr. Fields. I agree. I, unfortunately, cannot. I have to go to a 
meeting with our Administrator. But I will assure you we will have 
staff here to be available. 

Thank you, Mr. Chairman. 

Mr. Bilirakis. Next panel, Mr. Bret Bowers, Executive Director 
of Community Leaders for EPA Accountability Now! from Coeur 
d’Alene, Idaho; Ms. Mary Mosley, former city commissioner and 
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civic activist from Tarpon Springs, Florida; and Ms. Kimberly 
Boggiatto from Denver, Colorado. 

I would hope as we go into your testimony that you will com- 
plement or supplement your written statement in your 5 minutes. 
Your entire written testimony, by the way, is part of the record. 

We do have legislation to reauthorize the Office of the Ombuds- 
man which would provide specifics in terms of its functions and an 
increase in funding, and I would hope that we can get the support 
of all the members of the subcommittee. 

Having said all that, in view of the way you have lined up there, 
we will start off with Ms. Boggiatto. Please proceed, ma’am. 

STATEMENTS OF KIMBERLY BOGGIATTO; MARY MOSLEY; AND 

BRET BOWERS, EXECUTIVE DIRECTOR, COMMUNITY LEAD- 
ERS FOR EPA ACCOUNTABILITY NOW! 

Ms. Boggiatto. Good afternoon, Mr. Chairman and members of 
the subcommittees. I am extremely honored by your invitation to 
testify before you today with respect to the role of the EPA Na- 
tional Ombudsman in addressing concerns of local communities. 

I would also like to thank Congresswoman DeGette and her staff 
for her hospitality over the past couple of days. 

I today am representing Clean-It!, which is our local citizens’ 
group that was formed for the sole purpose of advocating for the 
removal of the radioactive and toxic waste at the Shattuck Super- 
fund site in south Denver. And Congresswoman DeGette’s office 
was nice enough to provide us with the beautiful picture over there 
of our very own radioactive waste dump. 

Clean-It! stands for Citizens Loving Our Environment and 
Neighborhood — Invincible Together, and not only does it make a 
great acronym but I think it is pretty accurate as far as what we 
have been able to accomplish. 

The Shattuck site is contaminated by radioactive and toxic 
wastes from a decade of radium processing. The contamination 
found at the Shattuck site is not unique in Denver. There were ap- 
proximately 10 other Superfund sites with similar contamination. 
What makes Shattuck unique is that it is the only one of these 
sites where the EPA decided that the appropriate remedy was on- 
site disposal. EPA decided for all of the other sites that removal of 
the radioactive soils should be to a licensed, low-level radioactive 
waste disposal facility and that that was the only remedy that 
was — both satisfied existing laws and regulation and was protec- 
tive of human health and the environment. In fact, EPA originally 
determined that the wastes at the Shattuck site should also be re- 
moved and then went to public comment with that preferred alter- 
native back in the early 1990’s. 

However, after closing the public comment period, EPA decided, 
apparently, to reverse its decision and subsequently issued a deci- 
sion that ordered the radioactive materials left on the site. 

The Ombudsman’s investigation was critical in discovering sort 
of behind-closed-doors meetings that EPA Region 8 held with the 
owner of the site, and these meetings appeared to have factored 
into EPA’s reversal of their original recommendation. 

In early 1999, the National Ombudsman Bob Martin and Investi- 
gator Hugh Kaufman came to Denver to listen to the citizens’ con- 
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cerns regarding Shattuck. Mr. Martin and Mr. Kaufman were the 
first EPA officials who actually listened. They treated the citizens 
with respect and with dignity, and that was in sharp contrast to 
how the citizens had been treated by Region 8 officials over the 
previous decade. 

Also, in the spring of 1999, EPA Assistant Administrator Tim- 
othy Eields began to look into EPA Region 8’s management of the 
Shattuck site. Assistant Administrator Eields initiated a mediated 
stakeholder process that lasted roughly 6 months and included a 
thorough technical review of the existing remedy. I believe that the 
Ombudsman’s investigation swayed EPA headquarters to focus at- 
tention and resources on Shattuck. 

The Ombudsman’s investigation was essential in exposing im- 
properly withheld documents, which I hear is a theme at many of 
these other sites, as well as concerns about the kinds of waste that 
might be disposed of at the Shattuck site. And we have heard some 
talk from Congresswoman DeGette today about the potential de- 
fense waste and other such things. 

In short, the Ombudsman’s investigation of EPA Region 8’s mis- 
management of Shattuck was instrumental in the recent decision 
that Shattuck wastes must be removed from the site. The citizens 
knew that if an honest review were conducted the wastes would 
have to be removed. Bob Martin and his staff were the only EPA 
officials truly willing to look at the abuse of power by and gross in- 
competence of EPA Region 8 officials and staff. I believe that this 
abuse of power and incompetence not only extends up to Regional 
Administrator Bill Yellowtail but also emanates from him. 

My experience working with the Ombudsman’s Office has bought 
to my attention some changes that would improve the operation of 
the office. The improvements essentially fall within two categories: 
resources and independence. 

It is clear from my experience that additional staff would be very 
useful for the Ombudsman’s Office. This would allow for more thor- 
ough reviews and investigations as well as the ability to accept 
more cases. The office also needs a larger budget not only to fund 
the additional staff but also to hire experts and pay for inde- 
pendent laboratory analyses where appropriate. 

Perhaps even more important is the issue of independence. It is 
imperative that the Ombudsman has the final decision as to which 
cases are investigated and how the office’s budget is allocated. It 
is my impression that EPA too often attempts to exert influence 
over the cases that are accepted for review and the extent to which 
a case is investigated by constraining the activities that will be 
funded. Imagine if EPA could determine these subcommittees 
budgets so as to dictate which oversight hearings could be held or 
which bills could be considered. Such a situation would clearly 
hinder your ability to oversee the EPA and result in an enormous 
disservice to the citizens of this Nation. 

Just this kind of disservice results when the Ombudsman’s budg- 
et is manipulated so as to impede his investigations. The Ombuds- 
man and his staff are uniquely prepared to review and investigate 
EPA’s actions because of their extensive knowledge and applicable 
statutes and regulations as well as their broad technical and sci- 
entific knowledge. Because the Ombudsman’s Office accepts cases 
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at the request of elected officials, it functions to support and en- 
hance your ability to scrutinize the actions and decisions of the 
EPA. 

Mr. Bilirakis. Please summarize, if you could, Ms. Boggiatto. 

Ms. Boggiatto. Certainly. I would just like to add, there are 
guidelines out there that have been discussed of those of the EPA 
as well as some guidelines that appear to be relevant that were 
published in 1990 in the Federal Register on the role of the Om- 
budsman within Federal agencies that uphold the independence 
and integrity of this office. I do not believe that EPA administra- 
tion is the appropriate place for the guidelines to be developed and 
that that would serve generally to diminish independence and com- 
promise the integrity of the Ombudsman’s Office. 

Essentially, the argument for a strong EPA Ombudsman comes 
down to simple human nature: The best incentive for being honest 
is knowing you would be caught if you weren’t. That is how I see 
the role of the Ombudsman, essentially, is that the further re- 
sources you give the Ombudsman’s Office the more the EPA will 
realize that they have to make good decisions and they have to be 
accountable to the people. Because if they are not, we have an ac- 
tive and aggressive Ombudsman’s Office who will expose the injus- 
tices, and I think that will serve to really reform the Agency and 
stop many of the situations we all have experienced. 

[The prepared statement of Kimberly Boggiatto follows:] 

Prepared Statement of Kimberly Boggiatto 

Good morning Mr. Chairmen and members of the subcommittees. I am extremely 
honored by your invitation to testify before you today with respect to the role of the 
Environmental Protection Agency (EPA) National Ombudsman in addressing con- 
cerns of local communities. My name is Kimberly Boggiatto and I am representing 
Clean-It! Clean-It! stands for Citizens loving our environment and neighborhood — 
Invincible together! We are a local citizens’ group that formed to advocate for the 
removal of the radioactive and toxic waste from the Shattuck Superfund site in 
south Denver. 

The Shattuck site is contaminated by radioactive and toxic wastes from decades 
of radium processing. The contamination found at the Shattuck site is not unique 
in Denver; there were approximately ten other superfund sites with similar con- 
tamination. What makes Shattuck unique is that it is the only one of these sites 
where the EPA decided that the appropriate remedy was onsite disposal. EPA de- 
cided for all of the other sites that removal of the radioactive soils to a licensed, 
low-level radioactive waste disposal facility was the only remedy that both satisfied 
existing laws and regulations and was protective of human health and the environ- 
ment. In fact, EPA originally determined that the wastes should be removed from 
the Shattuck site as well. However, after closing the public comment period in 
which strong support for removal was expressed, EPA issued a decision that ordered 
the radioactive soil disposed of on site. The Ombudsman’s investigation was critical 
in discovering the “behind closed doors” meetings that EPA Region VII held with 
the owner of the site which appear to have factored into EPA’s final decision to bury 
radioactive waste only a block from residences, within the densely populated City 
of Denver. 

In early 1999, the National Ombudsman, Bob Martin, and Investigator Hugh 
Kaufman, came to Denver to listen to the citizens’ concerns regarding Shattuck. Mr. 
Martin and Mr. Kaufman were the first EPA officials who actually listened to the 
concerns of our community. They treated the citizens with respect and dignity, in 
contrast to the numerous EPA Region VIII officials and staff over the previous dec- 
ade. Also in the spring of 1999, EPA Assistant Administrator for the Office of Solid 
Waste and Emergency Response (OSWER), Timothy Fields, began to look into EPA 
Region VHI’s management of the Shattuck site. Assistant Administrator Fields initi- 
ated a mediated stakeholder process that lasted roughly six months and included 
a technical review of the existing remedy. I believe that the Ombudsman’s investiga- 
tion swayed EPA Headquarters to focus attention and resources on Shattuck. 
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The Ombudsman’s investigation was essential in exposing improperly withheld 
documents as well as concerns about the kinds of waste that might be disposed of 
at the Shattuck site. In short, the Ombudsman’s investigation of EPA Region VIII’s 
mismanagement of Shattuck was instrumental in the recent decision that the 
Shattuck wastes must be removed from the site. The citizens knew that if an honest 
review were conducted, the wastes would have to be removed. Bob Martin and his 
staff were the only EPA officials truly willing to look at the abuse of power by and 
gross incompetence of EPA Region VIII officials and staff. I believe that this abuse 
of power and incompetence not only extends up to Regional Administrator Bill 
Yellowtail, but also emanates from him. 

My experience working with the Ombudsman’s Office has brought to my attention 
some changes that would improve the operation of the Office. The improvements es- 
sentially fall into two categories: resources and independence. 

It was clear from my experience that the Ombudsman’s Office would be well 
served by additional investigators. Additional staff would allow for more thorough 
reviews and investigations as well as the ability to accept more cases. The Office 
also needs a larger budget not only to fund the additional staff, but also to hire ex- 
perts and pay for independent laboratory analyses as appropriate. 

Perhaps even more important is the issue of independence. It is imperative that 
the Ombudsman has the final decision as to which cases are investigated and how 
the Office’s budget is allocated. It is my impression that EPA too often attempts to 
exert influence over the cases that are accepted for review and the extent to which 
a case is investigated by constraining the activities that will be funded. Imagine if 
EPA could determine tbe subcommittees’ budgets so as to dictate which oversight 
hearings could be held or which bills could be considered. Such a situation would 
clearly hinder your ability to oversee the EPA and result in an enormous disservice 
to the citizens of this nation. 

Just this kind of disservice results when the Ombudsman’s budget is manipulated 
so as to impede his investigations. The Ombudsman and his staff are uniquely pre- 
pared to review and investigate EPA’s actions because of their extensive knowledge 
of the applicable statutes and regulations as well as their broad technical and sci- 
entific knowledge. Because the Ombudsman’s Office accepts cases at the request of 
elected officials, it functions to support and enhance your ability to scrutinize the 
actions and decisions of the EPA. 

Fortunately, there are guidelines that describe the proper role and operation of 
the Ombudsman. The American Bar Association has established guidelines that ap- 
pear to be well suited to the EPA National Ombudsman. These guidelines would 
provide for the independence and integrity necessary for a constructive Ombuds- 
man’s Office. Also, in 1990 recommendations regarding the role of Ombudsmen 
within federal agencies were published in the Federal Register. These guidelines 
also appear to uphold the independence and integrity of the Ombudsman. Given 
that independent and appropriate guidelines already exist, EPA should not attempt 
to create its own set of guidelines for the operation of the Ombudsman’s Office. In- 
ternal guidelines would inevitably diminish independence and compromise the in- 
tegrity of the Ombudsman when just the opposite result is needed. 

The argument for a strong EPA Ombudsman comes down to simple human na- 
ture: The best incentive for being honest, is knowing you would be caught if you 
weren’t. This tenet conveys the vital role that the Ombudsman’s Office plays within 
EPA. In order to continue in that role, the Ombudsman’s Office needs support from 
Congress both in terms of a secure source of funding and a clear statutory mandate 
of independence. 

Thank you again for the opportunity to testify before you today. I am happy to 
answer any questions that you may have. 

Mr. Bilirakis. Thank you very much. Very well put. 

Ms. Mosley, you are on. Please pull the microphone forward. We 
want to he able to hear. 

STATEMENT OF MARY MOSLEY 

Ms. Mosley. I want to thank the distinguished members of the 
two subcommittees for the opportunity to speak regarding the role 
of the Ombudsman’s Office. 

I have been involved in the Stauffer Superfund site in Tarpon 
Springs, Florida, for nearly 25 years. During that time, I learned 
that Environmental Protection Agency Region 4 is an agency out 
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of control and conducts their duties as though their allegiance is 
to the polluter rather than to the Superfund communities they are 
mandated to protect. The needs of our community have not been 
met; and, fortunately for us, Congressman Mike Bilirakis and Rob- 
ert Martin have been holding hearings since last December asking 
questions that the EPA has not wanted to answer. 

The EPA has withheld information from our community and is 
very polished at misrepresenting the truth, a fact which I am de- 
lighted to see has not escaped this panel. At one hearing, in re- 
sponse to Congressman Bilirakis’s polite request to remain more 
than 10 minutes to answer the community’s questions, EPA ada- 
mantly refused and flounced out of the meeting. The community 
was outraged that the EPA would treat an elected official acting 
on our behalf in such a manner. 

The EPA chose a monolith as a remedy for our Superfund site 
which would cover 25 to 35 acres without having first conducted 
sufficient testing to determine if the site could ever support a 
mound of such magnitude. The site, which contains wastes such as 
asbestos, arsenic, radium 226 and more, already has sinkholes, is 
surrounded by sinkholes and is, coincidentally, located directly 
above two aquifers, one of which serves as the main drinking water 
source for a large portion of the State. Should the proposed mono- 
lith fail, it would be disastrous to important water supplies. 

I might add there have been experts that have attended meet- 
ings that said that the monolith will not be successful, that the 
sinkholes have already opened communication between the two 
aquifers. 

Robert Martin and his chief investigator Hugh Kaufman exposed 
the flaws of the monolith at Shattuck in Denver. After the inves- 
tigation by the Ombudsman’s Office, the EPA reversed itself and 
admitted that the only way to ensure the public health and welfare 
was for Shattuck’s wastes to be hauled to a repository. 

The elected officials of Tarpon Springs also feel that the removal 
of waste is the only safe solution for our community, but the wastes 
at our Superfund site are so toxic that they would have to be treat- 
ed before a nuclear dump would accept it. 

In conclusion, the EPA has worked for 6 years with insufficient 
investigations. They now admit to having data gaps. The EPA has 
neglected, to date, to adequately define the magnitude and extent 
of groundwater contamination originating from the site. Despite 
having a poor record of scientific approach, the EPA continues to 
decrease the number of contaminants of concern. There are other 
problems too numerous to mention in the brief time allotted today. 

To counter the failure of the EPA to responsibly administer the 
Superfund Act, the Ombudsman’s Office must be well funded and 
independent of any attempts that might be made to silence the 
voice of truth. The Ombudsman’s Office is one of the best examples 
of good and honest government. Please give them the support need- 
ed to continue doing their job well. 

Thank you. 

[The prepared statement of Mary Mosley follows:] 
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Prepared Statement of Mary Mosley 

I would like to thank the distinguished members of the Subcommittee on Health 
& Environment and the Subcommittee on Finance & Hazardous Materials for the 
opportunity to speak regarding the role of the Ombudsman’s Office. 

I have been involved with the Stauffer Superfund Site in Tarpon Springs, Florida 
for nearly twenty five years. During that time, I learned that the Environmental 
Protection Agency (EPA) Region 04 is an agency out of control and conducts their 
duties as though their allegiance is to the polluter rather than to the Superfund 
communities they are mandated to protect. The needs of our community have not 
been met and fortunately for us. Congressman Mike Bilirakis and Robert Martin, 
EPA Ombudsman have been holding hearings since last December asking questions 
that the EPA has not wanted to answer. 

The EPA has withheld information from our community and is very polished at 
misrepresenting the truth. At one hearing, in response to Congressman Bilirakis’ 
polite request to remain more than ten minutes to answer the community’s ques- 
tions, EPA adamantly refused and flaunted out of the meeting. The community was 
outraged that the EPA would treat an elected official acting on our behalf in such 
a manner. 

The EPA chose a monolith as a remedy for our Superfund Site which would cover 
twenty five to thirty five acres without having first conducted sufficient testing to 
determine if the Superfund Site could even support a mound of such magnitude. 
The Site which contains wastes such as asbestos, arsenic, radium 226 and more, al- 
ready has sinkholes, is surrounded by sinkholes, and is coincidentally located di- 
rectly above two aquifers — one of which serves as a main drinking water source for 
a large portion of the state. Should the proposed monolith fail, it would be disas- 
trous to important water supplies. 

Robert Martin and his chief investigator Hugh Kaufman exposed the flaws of the 
monolith at Shattuck in Denver, Colorado. After the investigation by the Ombuds- 
man’s Office, the EPA reversed itself and admitted that the only way to ensure the 
public health and welfare was for Shattuck’s wastes to be hauled to a repository. 

The elected officials of Tarpon Springs also feel that the removal of wastes is the 
only safe solution for our community, but the wastes at our Superfund Site is so 
toxic that it would have to be treated before a nuclear dump would accept it. 

In conclusion, the EPA has worked for six years with insufficient investigations 
which they now admit to having “data gaps.” The EPA has neglected, to date, to 
adequately define the magnitude and extent of groundwater contamination origi- 
nating from the Site. Having a poor record of scientific approach, the EPA continues 
to decrease the number of Contaminants of Concern for the Site. There are other 
problems too numerous to mention in the brief time allotted today. 

To counter the failure of the EPA to responsibly administer the Superfund Act, 
the Ombudsman’s Office must be well funded and independent of any attempts that 
might be made to silence the voice of truth. The Ombudsman’s Office is one of the 
best examples of good and honest government. Please give them the support needed 
to continue doing their job well. 

Thank you. 

Mr. Bilirakis. Thank you, Mary. 

Mr. Bowers, you are on, sir. 

STATEMENT OF BRET BOWERS 

Mr. Bowers. Thank you, sir. Thank you, Mr. Chairman. Good 
morning. 

My name is Bret Bowers. It has heen nearly 30 years since I 
have been to Washington, DC. I used to live here as a young boy. 
I am proud to be back. 

I am a husband, and I am a father. I am a proud, third-genera- 
tion Air Force veteran, and I love my country, and I love living in 
Coeur d’Alene, Idaho. However, the circumstances that have 
brought me here are very disturbing. 

I am here on behalf of C.L.E.A.N. — Community Leaders for EPA 
Accountability Now — based in Coeur d’Alene, Idaho. I am here to 
tell our story, to tell you what EPA has done in our community and 
how they have failed to take action on our concerns. Even more. 
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I want to explain how important it has been to have an Ombuds- 
man to whom we can appeal when no one else in the EPA would 
listen. 

C.L.E.A.N. was created in 1998 in response to the EPA’s inten- 
tion of declaring Lake Coeur d’Alene and our entire region a Super- 
fund site. It doesn’t sit well, knowing that National Geographic 
magazine has named our lake one of the five most beautiful lakes 
in the world, and today the Idaho Department of Environmental 
Quality calls lake Coeur d’Alene a world-class lake. 

C.L.E.A.N. organized with support of community and business 
leaders, the Chamber of Commerce, realtors, citizens and elected 
officials — including county commissioners, city councilmen, mayors 
and State legislators. We committed ourselves to understand the 
EPA’s processes, recognizing the history that already exists with 
Superfund in neighboring Shoshone County, home of the Bunker 
Hill Superfund site and upstream of Lake Coeur d’Alene. 

The problem that has brought me to here today took 100 years 
to create, 14 hours to explain during our Ombudsman hearing, and 
I have 5 minutes. 

EPA and the Department of Justice actions threaten not only our 
economic stability but also our environment and the way others 
around the region and the world look at our region. 

The EPA would like the Ombudsman and all of us to believe the 
Bunker Hill was never limited to the 21 square mile boundary the 
EPA helped create on the National Priorities List in 1983. After 17 
years, $200 million has been spent in the box. The EPA now wants 
to start completely over and expand the site into a 1,500 square 
mile region, creating the Nation’s largest Superfund site. Just 
when many of us thought the end was near, the EPA wants to 
start over by changing the rules. 

Therefore, any legislation to reauthorize the Ombudsman is good 
news to us. But, sir, we need more than an internal EPA investiga- 
tion on this. We welcome the Federal Government’s help, not its 
heavy hand. 

Until the Ombudsman hearing, our local elected leaders believed 
the only way they had their voices heard and concerns heard was 
to pay for the opportunity through friends of the court amicus 
briefs in litigation at the U.S. District and appellate court levels. 

We recognize the need for cleanup. So do the mines. They have 
offered $250 million to settle a lawsuit and begin cleanup. 

Many of us are working in cooperation with the State to finalize 
a plan that prioritizes cleanup and develops legislation for Federal 
funding that you will have the opportunity to vote on next year. 
But questions have been raised dealing with not just the environ- 
ment, but human health. 

How can the EPA discount the scientific, site-specific evidence 
showing children living in the Bunker Hill site have a much lower 
accumulation of blood lead than EPA’s national default models 
show? Why won’t the EPA consider lead-based paint as a potential 
source of exposure when the majority of homes in the Silver Valley 
were built before the 1970’s? 

Today, inside the Bunker Hill site, 94 percent of the children are 
within the EPA’s remedial action goal. On average, communities 
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inside the Bunker Hill site have heen under the Centers for Dis- 
ease Control’s standard since 1990. 

On the environmental side, the discharge from the operating 
mines today account for less than 1 percent of the metal floating 
in the river system. But after $200 million have heen spent in the 
hox, we now know that EPA’s central impoundment area has be- 
come the largest source of metals into the south fork of the Coeur 
d’Alene River. 

Why should EPA be allowed to mandate a water quality stand- 
ard State and industry must meet but the EPA cannot achieve 
itself at the Bunker Hill site? 

Outside the box, science tells us the largest loader of lead into 
our watershed is the result of erosion from the river banks. So why 
did EPA stall and then reduce in size a stabilization project to the 
point there may not be any tangible results? 

We are concerned because the threat of basin-wide Superfund 
could have devastating economic ripples throughout the inland 
Northwest. 

Here are the facts for Shoshone County where hard-working fam- 
ilies want to turn around the stigma Superfund has placed on them 
for the last 20 years. What used to be the world’s largest lead, sil- 
ver and zinc mining district with 90 operating mines is now down 
to just three; 7,500 miners are down to 800. In fact, it is the only 
county in Idaho with a population decrease, one of only four nation- 
wide. Shoshone County has had the State’s highest unemployment 
rate and highest child poverty rate and has seen its assessed value 
drop from $1.3 billion to less than $500 million. 

Those facts have caught the attention of all of us, trying to over- 
come the onslaught of environmental regulations that have but all 
shut down our region’s natural resource industries. 

EPA believes they can expand the site even though Lake Coeur 
d’Alene meets Eederal drinking water standards. EPA has studied 
and found our beaches are safe. We can swim and play in the lake 
all we want, and the Centers for Disease Control’s ATSDR has de- 
termined our fish in the lake and in the river and the lateral lakes 
and the flood plain are safe to eat. 

So why do Eederal plans for cleanup call for dredging our river 
and the lake with a $3.8 billion price tag that will bankrupt not 
only businesses and communities but it will ruin water quality for 
decades to come? Why should the EPA be allowed to characterize 
our beautiful region in a negative light as they have done repeat- 
edly in national publications? 

The Ombudsman investigation put a spotlight on EPA’s position 
onsite boundaries. EPA’s view gives them an open-ended time line 
at further expense to our communities, our private property rights 
and our environment. 

So it all boils down to trust. How can we trust the EPA when 
in 1991 Region 10 Administrator Dana Rasmussen wrote to Con- 
gressman Larry Larocco with, quote, let me state unequivocally, it 
is not EPA’s intention to expand the boundaries of the site. We rec- 
ognize that there are many other regulatory tools besides Super- 
fund legislation to affect environmental improvements. 

Yet, now we’re facing major expansion. 

Mr. Chairman, I will summarize in closing. 
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How can we trust the Department of Justice when they are the 
driving force behind the lawsuit and tried to prevent the Ombuds- 
man from taking part in our recent hearing? We shouldn’t be 
forced to spend the next 30 years paying off a debt our Federal 
Government helped create by sending troops to help mine metals 
during the world wars. 

I ask you to ensure the National EPA Ombudsman’s Office is re- 
authorized and that you pass new legislation that seeks to secure 
Federal funding for basin cleanup in our region, prevent further 
delays in remediation and restore citizens’ faith in government. 
After all, had the Ombudsman’s Office not been called in or if 
C.L.E.A.N. hadn’t formed, do you think any of the concerns or 
questions raised here today by not only me but these other two la- 
dies here would have been brought to anybody’s attention? 

Thank you very much. 

[The prepared statement of Bret Bowers follows:] 

Prepared Statement of Bret Bowers, Community Leaders for EPA 
Accountability Now, 

Good morning, my name is Bret Bowers. It’s been nearly 30-years since I lived 
in Washington D.C. I’ve returned, as a proud, 3rd-generation Air Force veteran, a 
husband and a father . . . who loves my family and these great United States. 

However, the circumstances that have brought me here are very disturbing. I am 
here on behalf of C.L.E.A.N., Community Leaders for EPA Accountability now based 
in Coeur d’Alene, Idaho. 

I’m here to tell our story ... to tell you what EPA has done in our community and 
how they’ve failed to take action on our concerns. 

Even more, I want to explain how important is has been to have the Ombudsman 
to whom we can appeal to . . . when no one else in the EPA will listen. 

CLEAN was created in 1998 ... in response to the EPA’s intention of declaring 
Lake Coeur d’Alene and our entire region a Superfund site. It does not sit 
well . . . knowing that National Geographic magazine has named our lake one of the 
five most beautiful lakes in the world. Today, the Idaho Department of Environ- 
mental Quality calls Lake Coeur d’Alene ... a world class lake. 

C.L.E.A.N. organized . . . with support of community and business leaders, the 
Chamber of Commerce, realtors, citizens and elected officials — including, county 
commissioners, city councilmen, mayors, and State legislators. 

We committed ourselves to understand the EPA’s process . . . recognizing the his- 
tory that already exists with superfund in neighboring Shoshone County . . . home of 
the Bunker Hill Superfund site and upstream of Lake Coeur d’Alene. 

The problem that has brought us to this point . . . took 100-years to create . . . 14- 
hours to explain during our recent Ombudsman hearing . . . and a problem I must de- 
scribe in 5-minutes. 

EPA and Dept, of Justice actions threaten not only our economic stability, but 
also our environment . . . and the way others around the country and the world look 
at our region. 

The EPA would like the ombudsman and all of us to believe the Bunker Hill site 
was never limited to the 21-sq. mile boundary they helped establish on the national 
priorities list in 1983. 

After 17-years at the site, $200-million dollars have been spent. The EPA now 
wants to start completely over, and expand the 21.sq-mile “box” into a 1500-sq. mile 
region . . . creating the nation’s largest Superfund site. Just when many thought the 
end was near, the EPA is changing the rules. 

Therefore, any legislation to reauthorize the Ombudsman is good news to us. 
But... we need more than an internal EPA investigation. We welcome the Federal 
Government’s help . . . not its heavy hand. 

Until the Ombudsman hearing, our local elected leaders believe the only way they 
had their concerns heard, was to pay for the opportunity . . . through “friends of the 
court” briefs in litigation at the U.S. District and Appellate Court levels. 

We recognize the need for clean-up. So do the mines . . . they’ve offered $250-mil- 
lion to settle the lawsuit and begin clean-up. 
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Many of us are working in cooperation with the State of Idaho to finalize a plan 
that prioritizes clean-up . . . and develops legislation for Federal funding that you will 
have the opportunity to vote on next year. 

But questions have been raised dealing with not just the environment, but human 
health also. 

How can the EPA discount the site specific evidence showing children living in 
the Bunker Hill site have a much lower accumulation of blood-lead than EPA’s na- 
tional default models show? 

Why won’t the EPA consider lead-based paint as a potential source of exposure 
when the majority of homes in the Silver Valley, were built before the 1970’s? 

Today, inside the Bunker Hill Superfund “box” . . . 94% of the children are within 
the EPA’s remedial action goal. On average, communities inside the Superfund site 
have been under the Centers for Disease Control’s standard since 1990. 

On the environmental side today . . . the discharge from the operating mines ac- 
counts for less than one-percent of the metals loading in the river system. But, after 
$200-million dollars have heen spent in the box . . . we now know the EPA’s central 
impoundment area has become the largest source of metals into the south fork of 
the river. 

Why should EPA be allowed to mandate a water quality standard State and in- 
dustry must meet, but the EPA cannot achieve itself. . . at the Bunker Hill site? 

Outside the box . . . science tells us the largest loader of lead into our water- 
shed ... is the result of erosion from the river banks. So why did EPA stall and then 
reduce in size a stabilization project to the point . . . there may not be any tangible 
results? 

We are concerned because the threat of basin-wide Superfund could have dev- 
astating economic ripples throughout the inland northwest. 

Here are the facts for Shoshone County . . . where hard working families want to 
turn around the stigma Superfund has had on them. 

What used to be the world’s largest lead, silver and zinc mining district with 90 
operating mines ... is now down to just three in full-time production. 7500-miners 
are down to 800. In fact, it’s the only county in Idaho with a population decrease, 
one of only four nationwide. 

Shoshone County has had the State’s highest unemployment rate and highest 
child-poverty rate. And it has seen its assessed value drop from $1. 3-billion to less 
than $500-million dollars. 

Those facts have caught the attention of all of us . . . trying to overcome the on- 
slaught of environmental regulations that have all but shut down our region’s nat- 
ural resource industries. 

EPA believes they can expand the site . . . even though Lake Coeur d’Alene meets 
Federal drinking water standards. EPA has studied and found our beaches are safe. 
We can swim and play in the lake all we want . . . and the Centers for Disease Con- 
trol’s A-T-S-D-R has determined our fish in the lake and the river are safe to eat. 

So why do Federal plans for clean-up call for dredging our river and the 
lake . . . with a $3. 8-billion dollar price-tag that will bankrupt businesses and com- 
munities and ruin water quality for decades to come? 

Why should the EPA be allowed to characterize our beautiful region in a negative 
light as they have done in national publications? 

The Ombudsman investigation put a spotlight on EPA’s position on site bound- 
aries. EPA’s view gives them an open-ended timeline at further expense to our com- 
munities, our private property rights and our environment. 

And so it all boils down to trust. How can we trust the EPA... when in 1991, Re- 
gion-10 Administrator Dana Rasmussen wrote to Congressman Larocco with, “Let 
me state unequivocally, it is not EPA’s intention to expand the boundaries of the 
site. We recognize that there are many other regulatory tools besides superfund leg- 
islation to affect environmental improvements.” Yet, now we’re facing major expan- 
sion? 

How can we trust the Department of Justice when they are the driving force be- 
hind the lawsuit, and tried to prevent the Ombudsman from taking part in our re- 
cent hearing? 

In closing, we shouldn’t be forced to spend the next 30-years paying off a debt 
our Federal Government helped create ... by sending troops to help mine metals 
during the world wars. 

I ask you to ensure the national EPA Ombudsman’s Office is reauthorized, and, 
that you pass new legislation that seeks to secure Federal funding for basin clean- 
up, prevent further delays in remediation and restore citizen’s faith in government. 

After all, had the Ombudsman not been called in, or if CLEAN hadn’t 
formed ... do you think any of the concerns and questions raised today would have 
been brought to your attention? 
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Mr. Bilirakis. Thank you, Mr. Bowers. 

I am going to recognize myself. 

I know that Ms. Mosley, for instance, has been a very active en- 
vironmentalist in our area for a long, long time, very much con- 
cerned about the environment, very consumer oriented. I would 
wager to say that Ms. Boggiatto and Mr. Bowers have been in the 
same category. So the thing that has really amazed me about all 
of this is the fact that it is the people who are so very pro-environ- 
ment who appear to have lost confidence in the credibility of the 
Environmental Protection Agency. 

Now, any comments regarding that, Ms. Boggiatto? 

Ms. Boggiatto. Yes, thank you. 

Actually, when I first moved 

Mr. Bilirakis. Short comments, I only have 5 minutes. 

Ms. Boggiatto. Sure. I have lost some confidence. I used to have 
a lot of faith in the Environmental Protection Agency to always use 
the best available science and data, and after the involvement with 
the Shattuck site I realized that that is not always the case, which 
is unfortunate. 

Mr. Bilirakis. Yes, it is really unfortunate, isn’t it? You start to 
lose faith in your government, so to speak. 

Ms. Mosley. 

Ms. Mosley. Congressman Bilirakis, before Mr. Martin’s office 
was contacted, we tried to contact, many of us in the community, 
the Region 4 Ombudsman’s Office; and, to my knowledge, none of 
our calls were returned. At least I can speak for myself, none were 
returned. 

Thank you, sir. 

Mr. Bilirakis. And that is significant because there are regional 
Ombudsmen, so to speak. Mr. Fields referred to them, with the 
idea of basically trying to convince us that it is really not just one 
Ombudsman but a number of them spread around the country. And 
what you are saying is that, for the longest time, they still didn’t 
return your calls. I know your persistence and your perseverance, 
and I think that also speaks for many of the people in the group 
down there who have shown their concern in this regard. 

Ms. Mosley. That is right. 

Mr. Bilirakis. EPA is in the room, and I hope they are picking 
all that up. 

Mr. Bowers. 

Mr. Bowers. Mr. Bilirakis, what I also would like to say is sim- 
ply that, to give you an idea, just during the RIFS litigation, litiga- 
tion for a lawsuit that is going to go to trial in January, and during 
the RIFS that we have been involved with over the Coeur d’Alene 
Basin, just in the last 2 V 2 years EPA has spent roughly a million 
dollars a month on litigation and studies instead of cleanup. That 
should really summarize, hopefully, to you and to all the folks here 
on Capitol Hill that if they are so concerned about the environment 
then why are they spending more money fighting through litigation 
rather than helping the communities that know that some cleanup 
still may need to be done regardless of how it got there or who is 
responsible? 

Mr. Bilirakis. I know Ms. Chenoweth-Hage will go into this, but 
when did the EPA’s involvement in Coeur d’Alene start? 
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Mr. Bowers. Well, the EPA started in 1983 with the Bunker Hill 
Superfund site. It was declared as the box on the NPL, as my testi- 
mony indicated, and now they want to start completely over and 
start from square one. And our communities, especially the commu- 
nities surrounding the Bunker Hill site in particular, have had it; 
and they are literally at breaking point in terms of emotional stress 
over this issue and what lies ahead in terms of the next potentially 
30 years. 

Mr. Bilirakis. Are there EPA personnel located in the area that 
have been there for some time? 

Mr. Bowers. Yes, there are. 

Mr. Bilirakis. I have always been wanting to get that clear in 
my mind. Go ahead. Why don’t you explain that? 

Mr. Bowers. I am not sure exactly how long the personnel that 
have been there have been there. I know that, to give you an idea 
of the questionable judgment on their call by the EPA staff in our 
region serving at the Bunker Hill site, they have gone to great 
lengths not only in national publications to disparage our commu- 
nity with some of their negative comments, but they are actually 
handing out propaganda from extreme environmental groups crit- 
ical of the natural resource industries. The EPA has been handing 
out that documentation. 

Mr. Bilirakis. The EPA has been handing that out? 

Mr. Bowers. That is correct. 

Mr. Bilirakis. And you know that for a fact? 

Mr. Bowers. Handed it right to me on a tour. 

Mr. Bilirakis. EPA personnel? 

Mr. Bowers. That is right. 

Mr. Bilirakis. And are they located there? 

For instance, in our site down in Tarpon Springs, Florida, we 
don’t have any EPA people that are actually located right in the 
site area. Do you have EPA people that are located right in the 
area and working on this effort? 

Mr. Bowers. I am not sure of how many of the ones that rou- 
tinely work on our site at Bunker Hill live in the area. 

I know that one, the gentleman I am referring to is Earl 
Liverman, he lives in Coeur d’Alene and commutes back and forth, 
which is about 40 miles upstream. But we can get folks flying over 
from Seattle Region 10 headquarters on a regular basis at the drop 
of a dime for the environmental groups to come over and help ex- 
plain such things as the RIFS or whatever they want to come over 
and talk about. They will drop a dime and fly right over, but yet 
they are not necessarily responsive to our needs ab^out the concerns 
we have for our environment. 

Mr. Bilirakis. The expenditures have been approximately a mil- 
lion dollars a month and this goes back to the early 1980’s? 

Mr. Bowers. No, no, sir. The million dollar a month figure that 
I gave you is just during the course of the RFIs which began late 
1997. 

Mr. Bilirakis. I see. 

Well, my time is up. Gentlelady from Colorado. 

Ms. DeGette. Thank you, Mr. Chairman. 

Ms. Boggiatto, you were in the room when you heard Mr. Fields 
testify that the recent disclosures by the Department of Energy 
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about sites that were involved in processing radioactive and toxic 
materials should not change the timetable for cleanup. Do you 
think that that will give some reassurance to the neighbors who 
are concerned that this will be further delayed? 

Ms. Boggiatto. The fact that Mr. Fields said it wouldn’t be? 

Ms. DeGette. Right. 

Ms. Boggiatto. No. 

Ms. DeGette. Why not? 

Ms. Boggiatto. I am sure Mr. Fields has the best intentions, as 
he has been quite good in our community, coming out to talk with 
us and such. But the fact that EPA doesn’t intend for something 
to delay their actions doesn’t necessarily correlate to actual delays, 
in my experience; and I hope that it does not. But the citizens do 
want a full characterization of what is actually at that site; and, 
as I understand it, for the trainloads or the truckloads to move off 
the site they will have to know what exactly is in it so they will 
know what kind of facility is licensed. So I hope that can be done 
as quickly as possible. These sort of fears from the Ombudsman’s 
Office about what kinds of things could be there have been coming 
up now for at least a year, and I would certainly like to see an ag- 
gressive investigation so that it wouldn’t 

Ms. DeGette. Why it is important for the neighbors to have a 
cleanup schedule that has some certainty and also some efficiency, 
if you will? 

Ms. Boggiatto. Well, we would like to see the waste dump gone. 
I mean, after all, no one needs to see that every day in your neigh- 
borhood; and it would be very nice to have that over with. There 
is still a lot of effort on the community’s part, working with EPA 
and businesses around the area, on how all this will happen and 
how the waste is being characterized, if it is the same as the other 
sites. There are still some controversies that are sort of ensuing 
that take a lot of people’s emotional energy as well as physical 
time, and we would all like I think for a nice, clean site and to see 
a developed site in this area. 

Ms. DeGette. People have been concerned about what is on the 
site and whether it is leaking, whether the characterization was 
correct, for 8 or 9 years now, right? 

Ms. Boggiatto. Oh, absolutely. In fact, they were told back in 
the early 1990’s that the waste would be removed and that it was 
dangerous and that was what was necessary. They have been con- 
cerned for at lest a decade, and we would like to see this gone, both 
for the potential health effect as well as the environmental effects 
that that site would have as well. 

Ms. DeGette. Thank you. 

Mr. Bowers, just to clarify, it looks to me, in reviewing your testi- 
mony and also your vitae, that C.L.E.A.N. is basically a group that 
is put together by businesses and the Chamber of Commerce to 
make sure that their interests are being represented. Would that 
be a fair assessment? 

Mr. Bowers. Not only businesses and the Chamber of Com- 
merce, ma’am, but certainly it includes our elected officials at the 
city and county and State representative level. 
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Ms. DeGette. Okay. But now you are actually on the payroll of 
the Chamher of Commerce and then C.L.E.A.N. is pretty much an 
arm of the Chamher of Commerce, would that he correct? 

Mr. Bowers. That is correct. 

Ms. DeGette. Thank you, Mr. Chairman. I don’t have any fur- 
ther questions and yield back the balance of my time. 

Mr. Bilirakis. The gentleman from Illinois. 

Mr. Shimkus. Thank you, Mr. Chairman; and I appreciate those 
testifying here today. 

Ms. Mosley, you were here when Mr. Fields was testifying and 
obviously you followed a lot of the questions and the Ombudsman 
reports to his deputy. Do you believe people in the local community 
understand that the Ombudsman is just another EPA employee? 

Ms. Mosley. Oh, I think they, the average person, thinks that 
he is an EPA employee, but he certainly is not average. 

Mr. Shimkus. And following the discussions we had and using 
the terminology of the law, the Ombudsman was supposed to have 
access to the highest officials in the EPA. Do you think that is — 
based upon your observation of the testimony earlier today, do you 
think that occurs? 

Ms. Mosley. Absolutely not. 

Mr. Shimkus. Ms. Boggiatto, do you think that actually occurs, 
same question, based upon — I know you are a little bit — you are a 
little bit different because you had, if I am correct, a lot of frustra- 
tion over many, many years, like many of us do, but you have actu- 
ally seen some positive aspects and then now might be a change 
back as we look at — so the same question, do you think that the 
Ombudsman — the application of the statute and the authorization 
says he has access to the officials in the EPA. Do you think that 
is true? 

Ms. Boggiatto. I think he has access to Mr. Fields, and he is 
one of the highest officials. Access is one thing. Actually being sort 
of listened to and respect and supported well is another. 

Mr. Shimkus. Thank you. 

Mr. Bower, same kind of question. 

Mr. Bowers. Sir, could you repeat the question for me? 

Mr. Shimkus. Well, the basic tenet of the authorization legisla- 
tion says that the Ombudsman should have access to the highest 
officials in the EPA. Do you think that that occurs? 

Mr. Bowers. Well, he might have access to the highest officials 
within the EPA, but I am afraid that, despite the efforts of that we 
have already seen in our communities with the Ombudsman and 
certainly with the tape that I have brought here today — and I hope 
I get a chance to show that or at least enter it into the record — 
I can certainly say for a fact that I am not so sure EPA Region 10, 
let alone headquarters right here in our Nation’s capital, really 
does care about any of the findings that the Ombudsman’s Office 
has. 

Mr. Shimkus. And let me just follow up, again, you observed the 
discourse we had on small business liability relief and the trouble 
we have getting language from the EPA. Ms. Boggiatto, it re- 
minded me of a comment you made that here we had promises in 
the 1990’s that the waste would be removed; and then based upon 
those promises — those promises not being fulfilled or at least un- 
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certainty is pervasive. Those are kind of reaffirmation of the kind 
of frustrations we have with EPA and frustration and inability to 
get some clear guidance and affirmation of what is going to occur 
in the future and how we can move. 

Tell me how that affects — and I think my colleague Diana 
DeGette mentioned this — how does this affect the community when 
there is uncertainty and, really, your association and 
organization 

Ms. Boggiatto. Well, as we all know, when you live next to a 
toxic or radioactive waste dump, you live — and I don’t live right 
next to this site, but many of the citizens I work with do live with- 
in sight of it — that is emotionally stressful, to say the least, be- 
cause you are in fear for your health and your children’s health 
and the rest of your family’s health; and I think that toll is a huge 
burden. 

It also — the fact that in 1992 or so the citizens were told by EPA 
that the preferred alternative was removal and that they then 
changed, reversed course without going back to public comment on 
that and then said, “Tough luck, watch us bury it” there is — it is 
hard to — it is sort of hard to regain the faith in the administrative 
agency after that. 

In fact, when I first moved to Denver, I did not get involved in 
this site because I was convinced the citizens had it wrong, that 
EPA could not have done what they were alleging, and waited a 
couple of years until 1998 to finally get involved, when I realized, 
you know, that I think there is something here. 

Mr. Shimkus. Exactly the same experience I felt with the issue. 
The EPA comes in and says, “Tough luck, you settle or you get 
sued.” That is just a bad way of doing business. 

I would end with this, Mr. Chairman, and ask for our panelists 
here also to — if they could, in their reviewing of the process, what 
recommendations would you provide for us if we look at reauthor- 
izing the Ombudsman — what more tools does he need? I mean, you 
are on the front lines. You are trying to deal with issues. How do 
we empower him to get the word to the highest officials in the 
Agency and not only get heard but have a receptive ear? 

Mr. Bilirakis. Might I recommend a very, significant question? 
Might I recommend that they ought to give some thought to it 
based on their experiences, and hopefully they can furnish that to 
us in writing, John. 

Mr. Shimkus. That is what I would request, Mr. Chairman. 

Mr. Bilirakis. That is, I think, a very good idea. Would you be 
willing to do that? There will be additional questions that will be 
furnished to you. I don’t know how we are on reauthorization be- 
cause of what is happening up here, with only a few days to go and 
that sort of thing, but it may be on a fast track. Hopefully, it is. 
So the sooner you provide us your suggestions, and recommenda- 
tions in response to Mr. Shimkus’ question on the Ombudsman 
areas you feel ought to be changed or improved, the better. 

I didn’t mean to cut you off. 

[The following was received for the record:] 
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Oct. 16,20C 

U.S. House 
Committee on Commerce 
Room 2125, Rayburn House Office Building 
Washington, D.C. 20515-6115 

Dear Committee Members, 

Two weeks ago today, I had the honor and privilege of appearing before a joint 
subcommittee hearing on Capital Hill - relating to (HB-3656) the reauthorization of the 
National EPA Ombudsman. 

At that time. Rep. Shimkus-IL charged each of us three community 
representatives with identifying additional suggestions to improve the EPA 
Ombudsm^’s ability to carry out his duties. C.L.E. A.N. ’s thoughts/suggestions are as 
follows; 

1. The National EPA Ombudsman and his staff need true independence 
from the EPA to prevent the agency from manipulating or preventing 
the Ombudsman from conducting his investigations or even appearing 
before committee hearings. 

2 . Because most of the Ombudsman’s investigations involve Superfund- 
related issues and litigation, the Dept, of Justice should not be 
allowed to interfere in the Ombudsman’s independent investigations. 

3. EPA’s Regional Ombudsman must be housed separately from EPA’s 
regional administrator and headquarters 

4. EPA’s Regional Ombudsman should operate under the authority of 
the National Ombudsman and not EPA’s regional administrators. 

5. The National EPA Ombudsman’s budget should not be at the sole 
discretion of the agency itself 

6. Additional professional staff should also be considered for the 
Ombudsman, considering his department (with $500,000 annual 
budget) is charged with internal ov«-5ight of a S7-Biilion agency. 

In addition, there a few additional comments that I would also like you and the 
committee to consider as part of my testimony. 

1 . I was questioned by Rep. Degette-CO about being a paid employee of 
the Coeur d’Alene Chamber and C.L.E.A.N., but you should know that 
I appeared before your committee members on behalf of my region’s 
residents (representing both political parties) not from one party. 

C.L.E, A.N. also has the support of our entire region’s economic base, 
including Chambers of Commerce representii^ more than 500,000 
people. 
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2. C.L.E.A.N. supports State and Local management (with EPA’s help) 
over issues surrounding fldnre clean-up in the Coeur d’Alene River 
Basin (the focus of tfie Natioimi Chnbudsman’s current investigation.) 
Support for C.I..EA.N. comes not only from both political parties in 
North Idaho, but across State lines (into Eastern Washington). 

3 . If you want a true picture of what is happening in rural America, 
especially on communities dependent on natural resource industries, I 
recommend you contact the Shoshone Natural Resources Coalition 
(S.N.R.C.) to get a better tmder^anding of why their communities are 
now extremely threater^d. S J^.R.C.’s activism and success are based 
on the fact that it is a true grass-roots effort that has residents and the 
entire County’s civic, business, and political leaders fighting for 
economic survival. Shoshone County is the home of the Bunker Hill 
Superfund Site - the same site that is now the focus of the National 
EP.A Ombudsman’s investigation and an upcoming hearing over 
serious allegations of crimind wrongdoing by the EPA 

The focus of my recent testimony targeted the very real concern and public outcry 
over the EPA’s intention to expand a21.sq-mile Bunker Hill Superfund Site into the 
nation’s largest Superfund Site. 

The Ombu^man is investigating how the EPA could have listed the 2i-sq.mile 
Bunker Hill Si^erfund Site “box” on the National Priorities List in 1 983 - only to see the 
EPA change their definition of site boundaries in a rulemaking during litigation, that 
left our community concerns out of the decision-making process? And despite Rep. 
Degette’s comment, site expansion, “is a moot point,” you must understand that the 
future of our region is at si^e, precisely why I stated in my testimony that we’re very 
much in need of more thmi an internal EPA investigation. 

We need your help and that of our entire federal government to solve an out-of- 
control crisis being levied on our region, by an out-cf-touch with common-sense EPA. 
Superfund is too costly for many different reasons. We have already seen that the same 
clean-up work can be accomplished here (with built-in accountability) through the Silver 
Valley Natural Resource Trustees at one-fourth the costs incurred through the Superfund 
process. Please help your fellow lawmakers understand the concerns Idaho’s 
Congressional leaders, (Rep. Chenoweth-H^e, Rep. Simpson, Sen. Craig and Sen. 
Crapo) share with Idaho Governor Dirk Kempdtome and the local citizenry worried 
about EPA’s past and current actions. In turn, our elected leaders are developing 
legislation that will seek federal funds to supplement state and local clean-up efforts - 
without unfairly becoming home to the country’s largest Superfund site. Please contact 
C.L.E.A.N. at Ae numbers identified below. To contact the Shoshone Natural Resources 
Coalition, please call Connie Fudge at 208-753-6022. Thank you. 

Respectfully, 

Bret C. Bowers 

Communitj' I.eaders for EPA Accountability Now. 
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Mr. Shimkus. I have finished with my questions. I appreciate 
you taking the time to visit with us. 

I yield back my time. 

Mr. Bilirakis. The gentlelady from Idaho, Mrs. Chenoweth- 
Hage. 

Mrs. Chenoweth-Hage. Thank you, Mr. Chairman. 

Mr. Chairman, before I begin my questioning, I have a matter 
here. It is entitled. The Investigative Report Concerning Abuse of 
Federal Law and the Citizens of North Idaho by the EPA. It is an 
investigative congressional investigative report that I put together. 
It is in its draft final stage; and I would, without objection, like to 
enter the final report into the record. 

It points out 18 different areas that this Ombudsman, who has 
an average of $35,000 a case, he is looking into 18 different issues. 
He looks into everything I want to him to, just in this one site. It 
is so massive. 

Mr. Chairman, I remember a long time ago a judge said to me 
during a hearing, you never want to open a door in a line of ques- 
tioning that you are not prepared to walk through as well as every- 
body else, let everybody else in. Well, that happened up in the 
hearing. That was a 14-hour hearing conducted by our Ombuds- 
man, and that has been captured on film. I have referred to it, as 
has Mr. Bowers; and I wonder if, without objection, if we might be 
able to show that 3V2 minute film of the questioning by the Om- 
budsman of an EPA attorney. 

So I would yield back the balance of my time if, without objec- 
tion, we can do that, Mr. Chairman. 

Mr. Bilirakis. How long will that take? 

Mr. Bowers. Three and a half minutes. 

Mr. Bilirakis. Three and a half minutes. Let us do it, if there 
is no objection. 

Ms. DeGette. Mr. Chairman, if I can just — reserving my right 
to object. I am not going to object. Let me just say that we didn’t 
learn about the videotape until this morning. It wasn’t submitted 
as part of the prepared testimony of Mr. Bowers. But, having said 
that, I am always a proponent of sunshine. 

Let me just add that the issue of the boundaries of the Bunker 
Hill site is moot, because the Court of Appeals overturned the chal- 
lenge and no one challenged it in the District of Columbia. So the 
issues in the Asarco case, which is scheduled to start on January 
22 of next year, are the liability and natural resources damage 
issues, and that is going to be happening in the District Court of 
Idaho. 

So I would ask that a summary of the scope of the facility and 
the actual transcript sections where this issue was discussed at the 
Ombudsman hearing on August 19 of this year be inserted into the 
record to supplement the videotape so that we can have the full 
discussion rather than an edited portion. I think it is irregular to 
have edited portions of field hearings shown in hearings, but I 
won’t object to it so long as the record 

Mr. Bilirakis. Without objection, that will be the case. Thank 
you very much for your consideration. 

[The information referred to follows:] 
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United States v. ASMtCO (D. Idaho) 

Scope o£ the Bunker Hill NPL Facility 

Sackorcur.d; The Coeur d'Alene Basin, alsc known as the 
Silver Valley, crosses the Idaho Panhandle and includes 
(flowing east to west) the South Fork of the Coeur d'Alene 
.kiver ano its oany tributaries, the r.air. ster. of Che Coeur 
d'Alene River, ana Lake Coeur d'Alene, which has an cutlet 
into the Spoxane River flowing into 'Washington. For many 
decades, nines and r.iiis in the South Fork drainage dumped 
wastes containing lead. zinc, cadm.iurn and other hazardous 
substances into t.ne river systen. In addition, air 
emissions from several huge smelters in Kellogg and other 
towns on Che lower South Fork deposited these hazardous 
substances or. t.he surrounding area. These releases have 
contaminated Che entire river system downstream of the 
mines, including the flood plains, ad’oir.ir.g wetlands, a.nd 
the sediments of the Lake. 

In the IRtl's, children living in Kellogg and ether 
towns near t.he smelters were found to have among the hig.hes 
levels of lead in their blood ever detected in the United 
States. In 1333. citing these biood lead data and releases 
both from the smelters and in the river system, EPA listed 
the Bunker Kill Superfund Facility on the Naticnal 
rrloritiss list ("kPL"). Consistent 'with EPA's normal 
practice, the N’FL listing docum.ent did not specify the 
Facility's size or boundaries. However, EPA confined its 
initial remedial investigation to a 2l-sguare mile area 
around the smelters, which became known as "the Box." The 
'Jhited States and the State of Idaho eventually negotiated 
settlements 'with the mining companies and smelter operators 
to contribute towards clea.-.'up work in the Box, and the 
remedial action in that area is well ur-derway. 

The State of Idaho sued a nuirzier cf mining companies 
for nafural resource damages in Che Coe'ur d'jfler.e Basi.n in 
1333 and fettled chat lawsuit in 1535, without completing a 
damages assessment, for a payment of approximately S4.5 
million. I:; 1330, the Department of the Interior (301), the 
Department of Agriculture (TSDA! . and the Coeur d'Alene 
Tribe began a natural, resource dar.ages (“h’SD") assessment 
covering most cf the Basin. The Tribe filed a lawsuit for 
NUD against several mining companies in 1391. In 1396, the 
C.-iited States filed a lawsuit against the mini.ng companies, 
seeking .NRD c.n behalf of DOI and US3A and response costs 
c-tside t.-.e Box on. beha.i of EP.A. In 1333, EPA announced 
that It was co.nducting a remedial i.-.vestigation and 
feasibility study (RI/FS) that would examine t.ne entire 
Basin beyond t.ne Box. 

Why is Che Scoce of the NPL Faciliev 

the Trus.Cees..? CERCLA provides two alternative statutes ot 
limitations -for NRD claims: (Ij for facilities listed on th 
N?L. federal facilities and other facilities where remedial 
action IS scheduled, NRD claims may be filed up to three 
years after completion of the remedial action; and ( 2 ) for 
other facilities, a NRD claim must be filed within three 
years after discovery of the loss and its connection with 
the relevant release. The United States has relied on the 
first prong of the statute cf limitations in the ASARCO 
case, arguing that the entire contaminated portion cf the 
Basin is on the NPL. Thus, whether the racility extends 
beyond the Box essentially determines whether the United 
States may continue to seek NRD in most cf the Basin. In 
addition, the scope of the NPL Facility is important to SPA 
because EPA can only spend Superfund money on remedial 
action at N’?L facilities. 
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Liciqaticr- over the size or che NPL Facility. In the 
litigation, the position of the United States was that the 
Nri "acility consists of all areas where hazardous 
substances in the listed releases "ha;ve1 been deposited 
or otherwise coT.e to be iocatedi.!" See Section lOKS) of 
CERCIA, 42 f.S.C. S 9SSi;5) (definition of "facility"). I.n 
this case, that r.eans chat the Facility begins at the mines 
and mils on the upper South For!t and its tributaries and 
extends downstream at least through laxa Coeur d'Alene. The 
daferdants argued that EPA's decision to limit its initial 
HI/FS to the Box fixed the boundaries of the N'PL Facility. 

In September 1598. the District Court agreed with Che 
defendants' arguments, holding that E?A had defined Che 
Facility to be coextensive with the Box and could now expand 
the Facility only through notice a.nd comment rulemaking. 
Accordingly, the District Court dismissed the united states' 
XRD claim outside Che Box on the ground chat it was barred 
by the statute of limitations. The United States sought, 
and was granted, the opportunity to appeal that decision 
immediately to the Ninth Circuit. 

Because of the uncertainty created by the District 
Court ruling that the Bunker Kill Facility is limited to the 
Bex, E?A bega.n to consider formal action to expand the 
Facility or to list a further S?L facility in the Basin. 

SF.A i.nformed t.he public about this furt.nsr listing process 
t.hro'ugh published fact sheets, public oeetings, and meetings 
with state and local public officials. 

On Ju.ne 15, 2IC3, t.ne Ninth Circuit vacated the 
Tistrict Co.rt's decision or. the scopa of tha Eur.ker__Hill 
Facility. United States v. .kSARCC. 214 F.3d 1114 O'"' Cir. 
2CC0} , Ths Zz'^rz of Appeals held what the District Court 
lacked ^urxsditt lor. to consider the scope of the Facility, 
because the dstenaants' arguments amounted to a challenge to 
the description of the Facility in £?A’s 1993 rule placing 
it on the NPL, and CERCIA reqairta any challenge to such a 
rule to be filed exclusively in the D.C. Circuit within 
ninety days of promulgation of the rule. The Court noted 
that, und«r O.C. Circuit precedent*, BPA may at any cime reassess site 
boundaries and follow the trail of contaiunacion to its sources and end- 
points without engaging in rule-fflaking. The Court concluded that the 
defendants' only remedy is to petition for review of the Facility 
designation in the D.C. Circuit, and It ordered that further action ea 
in the District court be stayed for a reasonable period in order to 
penult defendants to file such a petition. Vhe Court also obaerved, 
hoover, that, even if the defendants did not have notice of EPA's 
interpretation of the Facility in 1993. the United States' 1999 
Complaint appeared to put the defendants on notice that £?A considered 
the Bunker Hill Facility to include all contaaunated areas of the Basin, 
and the D.C. Circuit tnlght determine that a petition by defendants to 
review this issue snore than 90 days after such notice is untimely. 

Th« defendants subsequently notified the District Court 
that they would net file a petition to review the Bunker 
Hill NPL listing in the D.C. Circuit, and tha District Court 
issued an order i.ndicating that the United States' NRD 
claims had been reinstated. 

Trial of the liability and natural resource injury 
issues in the ASARCO case is scheduled to start cn January 
22, 2001, in the U.S. District Court in Idaho. The pre- 
trial conference will be held cn December 18, 2000. 
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£f>2!k Haafizu? 3660 


»4 

1 says in the written teatinony-^wnd I believe 

2 you menUoned this today a3sa — tha: to your 

3 knowledge {!!«« has Rev«- bcea a ftoUiStMtsd case , 

4 of death or skktess aftrfbuiabis Co d» metals 

5 in ibe Hver, 

6 COMMISSIONER PaNABaKER; To my 

7 Isjtowledge, 

B COUNCILMAN MATKESON: rmjuat 

9 wondanng If ytni — lef s say yow have your 

10 gjandtidsccjne over teyovT house sftddwypl^ 

11 m a sani&o4 Smu ha^ m your baskyaRi. And 

12 your neighbor i&eeps dumping his gachags over 

13 there in the sandbox. Do you wait ootil your 

14 pandU^ get side or die hefera you clean (hat 

15 up? 

16 COMMISSlONStPANABAKER: Whafs 

17 that? 

IS COimtmMANMATHESONt In other 

19 words, do you wait until sotnetedy gets sick 

20 faefoie you dean up the mess in your backyard? 

2 1 COMMISSIONER PANABA3CER: The 

22 only tjuestion 1 have about this whole ibing, 1 

23 have nevo* ever said 2 didn't think then was 

24 seme cleanup di;unee^ to b« done. Assn 

25 eific^oflkiBl lam responsible for people's 
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1 constituents told, in 1983, that that listing 

2 includad 1.500 srjuareinuies? 

3 BH'RESENTATIVEPlSCiMR: No, 

4 ' sir. 

5 INVESTIGATOR KAUEMANt To your 

S <» knowledge, you and your conslicuems were never 

7 told? 

8 representative PISCHT^; No, k 

9 was pretty ciaar. The "Box" was die word. 

10 INVESTIGATOR KAUFMANi Mr. 

11 Verg^b}. 

12 COMMISSION^VERGOBBI: TheBox 

13 was. the only thing X ever heard at that time. 

14 IN^TESnOATOBKAUFMAN: Mr. 

15 Panabaker. 

16 COMMlSSJONERPANASArai! No. 

17 INVESTIGATXSlKAUmAK: Mr. 

18 Carilone. 

19 Mayor GARrr(»iEi Even IB ihe 

20 papere and die ptess >ihfiy showed a map of the 

21 Silver VaHey and depicted the 21 square mile 

22 go*. ” J 

23 INVESTTGATORKAUFM^: Mr. Judy, 

24 can you remcraber from playing? 

25 G^aughter.) 
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1 lives. If we're going te da It we ought to 

2 do it the right way. we ouglu to do it die 

3 f^a way, aod wc ought to share infonnadoa and 

4 make sure dut ifs dene right We need 

5 coQpcratiaa fiom everybody lo do that Thafs 

6 what Fve said. 

7 councilman MAIHESONi Absolutely. 

S 1 agree with (hat 100 percent 1 guess 1 don’t 

9 have anyddrig funhec. Tbaok you. 

10 INVESnOATOR iCAUFMAN: Qmbudssun 

U Msida. 

12 OMBUDSMAN MARTIN: Kequedons. 

U investigator KAUFMAN: I just 

H have one ^ck ^Uesdeo. 

15 If sy laaznaiy saves me. the 

16 Silvo' Valley Superhnxi site. Bunker HiU. was 

17 putCTdieNH.us 19S3. Iddakdist'a 

IS comet I would just want aogs down Relist 

19 Bfld see if yeti all knew - 1 knew Mr- 7udy was 

20 probably in grade school thco. 

21 {Laughier.) 

22 MAYOR JUDY: I dunk 1 might 

23 have been In junior high. 

24 ■ investigator SCAUFMAN: -IT you 

25 know, hfr. Fischser. were you told, or your 

I9t 

1 MAYOR JUDY: Nn, buE ! have 

2 eonsuliad the graders. 

3 (Laughter.) 

4 MAYOR JUDY: fr U clear that, 

5 no, we were not. 

6 INVESTIGATOR KAUFMAN: Mr. 

7 Stanley. 

8 SUPERJNTENDENT STANLEY: Until 

9 recently it was always the 21 square miles a( 

10 dtcBe.x. 

1 1 INVESTIGATOR KAUFMaN: So. no 

12 One &om ihe EPA^ to your kxuwledge, ever told 

13 you or your eommuftlty in 1983 that it was the 

Id 1,5^0 aquareuules. 

15 hfr. Pischaer, do you have a 

16 coTTSTtent? 

17 REPRESENTATIVE PISTHNES: Mr. 

1 B Kaufrnan, 1 would add ihai as A legislator la 

19 1996. WB pissed Idaho legblation to fimd the 

20 Siaoe's portion of (he rem^iaUon. Th^ 

2 1 language clearly said that the Eubdlng would be 

22’ Ikaited to the as far as the Sente's 

23 participacion was affo^ed. 

24 INVESTIGATOR KAUFMAN: And 

25 ihax’s as a result ctf discussions with EPA, 
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342 

1 INVESTIGATOR ICAUFMAN: 

2 Represenlalive Chenewcth-Hago. 

3 representative CHENOWETK-HAGE: I 

4 jLiii have one comment and a refoenee m an eld 

5 paper. 

6 Mr. Jaeger, these juctures speak 

7 more than a thousand words. You knew, nothing 

8 could be made more clear. 1 want to thank you 

9 ud (he company for the good work you have done 

10 there. 

1 1 1 vrant is foUow-up on one of 

12 Seniior Craig's qiiBStloDs. R has always been 

13 my feeling that the United Slates Govenunent 

U re^^ should be she eoes dtarn aelvitg any 

IS prat^ms ihat we eaa ideoUfy up than. 

Id 1 have hem, and would like to 

17 enter into the recDid. feme news elipi fmrn 1942 

1 8 arid 1944, where it staiea here in the Wallace 

19 Miner paper, thatexpanuonof'dte amament 

20 program, follaw^ng easy of the Uniiad States 

21 Into the ww, was made impetaiivei that unusual 

22 steps be taken ip furdier the output of these 

^ metals af (heir peww uBpofiaAca In ihe 

24 produmlonafanDaments. The now ptogram Is 

25 eapeeted to mereaae tha nte of production for 
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1 is soroathing that appeared in the paper. Ir 

2 shows a miner here. It says, "Copper and zinc 

3 make shells. Shells win wars.- Police copper 

4 andzine." 

5 And then this is the last one I 

6 win refer to, although I will submil all ihai 1 

7 have right now for the reeord. Bui dua shows 

S Uncle Sam with a very long heard, and ii shows 

9 him speaking to a miner of the safe, steady 

10 metal inin«, He is saying lo the rainer, "You 

1 1 have done a grand job, son. Your efforrs should 

12 be honored." 

13 Well, that was over 50 years 

14 ago, Mr. Magnuson. I guess I have lo ask 

15 today, are we honoring those men? Are we 

16 honoring that induscry? Th^ real^ helped us 

17 winthe war. iihink wehavetheshooondie. . 

IB wrong foot. 

19 Thank you. 

20 DTr'ESTlGATOR KAUFMAN: I will 

21 put on the reeard. X wartt the record to show, 

22 that the Orribudsman and the Chieflnvesilgator 
. 23 were in diapers u that time. 

24 (Laughter). 

25 INVESTIGATOR ICaUFM/^: Mr. 
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1 lead and zinc by at leaaC 80 percent over the 

2 current rate by the end of 1942. The gain in 

3 copper output aheuM be aubsCantial. although 

4 Einaller than wc eaprracd in lead and zinc. 

5 RoekyMountaia area Reduction of lead is 

6 expected to show the greatest gains. 

7 Tht^’ even bad cooucs (hat 

B appeared in oewspapm in the region. This Is 

9 one (bat shows Uncle Sam. It says, 'The job we 
to do in *42 dr^nds on you.* And that means ^ 
it miner. It goes on to state. "Dq not lose a 

12 shift, and when on the job, give the best that 

13 is in you.” 

14 And it defines' morale. 'Morale 

15 is when a man believes hia councy is the besi 

16 councty on eardt; tils government is dte best; 

17 his hometown is the best;' his Army is (he best; 

18 and he himself is (he best damn man in the 

19 whole outfit, aod he'is ready to prove U if 

20 need be. Americans prove it by production now." 

21 The comedy goes on u state, 

22 “Wake up minen. Work steady. Don't quit 

23 producing copper. Don't wait for a bomb in your 

24 backyard to make you see things.* 

25 Finally. It shows - and this 
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1 Ombudsman. 

2 OMBUDSMAN MARTIN: More 

3 questions? 

4 INVESTIGATOR KAUFMAN: Oh, Tm 

5 aony. CouneUman Mathesen. 

6 COUNCILMAN MATHESONi rmjtist 

7 wondering, I guess well, I wanted to thank 

8 all of you for your mmments. Ikoow you are 

9 all very respected businessmen in the region; and 

20 weDfcheTribehavealoiofraj^ectforsacb 

1 1 and every one of ynu: especially you, Mr. 

12 Magnuson and Mr. Jaeger. You have long been 

13 considered irieods of the Tribe. 

14 I ajn wondering if any of you 

15 have ever eoronussionai or seen an economic 

16 analysis ofihelmpaei a half billion or billion 

17 dollar 34>-yrar cleanup would have on the economy 

18 of the region. 

19 INVESTIGATOR KAUFMAN: Let the 

20 record show their silence. 

21 COUNCILMAN MA7KESON: They are 

22 shaking (heir heads no. 

23 INVEFTIOATOR KAUFMAN: Mr. 

2A Magnuson, I think, bad a comment. 

23 MR. MAGNUSON: X think you 
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a*! 

1 

asked if ti would have an itnpoet. 1 Would say 


respond u> chat question. I chink we have to 

2 

definitely so. Anytime you have ui eapeose of 

2, 

acrongly distinguish between che City of Coeur 

3 

money in this area, it helps, it mils areund. 

3 

- d* Alette and ibe SUvct Valley and Shoshone 

4 

So your quesuon, if there Was 2S0 Bullion being 

4 

County. 

5 

spent in next few years, k would obviously 

5* 

COUNCILMAN MATHESONc Yes. 

6 

have an eRect- 

6 

Tliafs why 1 said die Coeur d’Alene arse. 

1 

MR.KrrTER: lagrccwidithat, 

7 

mSCKUe^AKi Weil. Shoshone 

i 

and I wouldn't want lo infer that it wouldn't 

8 

Coun 9 has been signlflcarnty impacted. Since I 

9 

But combine that — but to put that sdgma over 

9 

have been dtere almost eight years , 1 think 

10 

the rest of the abili^ to create invcucmeat. 

10 

there has been approzimaiely Sithree percent 

n 

(hat, in (ny opinion, woidd be adevMtation for 

11 

increase in population and we have seen 

12 

(he region. You are absdu^y eorreet, though. 

12 

bu^nesses exit 

13 

d\ti would Have an eosnomk tsspast. 

13 

COUNCILMAN MATHESQN: Tbafswhy 

K 

MStMAGflUSON: We!!. Mr. Ponef. 

14 

I uH spectlBcaUy ^ diAienc area*. 

15 

I would aasuroc that the money would be spent 

15 

MB. BROWN: W.'ie sUU il 10 

16 

without the sdgms. We could have the state • 

16 

1/2 pereent or more unemptoytaeiu in the VaHsy. 

17 

doing whatever might be necessary, we could have 

17 

COUNCILMAN MATHESON: We have 

IS 

the money spent to do whatever needs to be done. 

IS 

you beat down our way. 

19 

but we wouidn’c have sdgnuof the 

29 

MR. SCHUEMaK: Weil, it's always 

20 

Supedund. 

20 

a tossMjp beeween Benewah and Shosbocre. 

2! 

M3L CASiTER:. Yes. we cnuld hftVe 

21 

MR. POTTER: In chat regard, wb 

22 

(he best of both worlds; the power to niahe • 

22 

■ sympathge with you in eeononu’e dcvelopnenc. 

23 

improvements Without the negative ad^na. It 

23 

INVESTIGATOR KAUFMAN; ljust 

2A 

could be a win-win. 

24 

.want 0 ) Claris the record. At ihis dme. the 

25 

councilman MA.THESOK: Since May 

25 

Enytrenmeittal Ptetecdon Agency does not have the 
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1 

5, 1998, when the base point Supcrfiicd listing 

I 

outside (he Boa area on the Superfund list. EPA 

2 

was released by EPA. is there any data showing 

2 

has diacredeo to expand the inside the Box and 

3 

that the Coeur d'Alene eeononay has daoteaaed 

3 

identify odter Superfund sites. B lit Z just want 

4 

since then? For the ivt two yean has Ceeuf > 

4 

It to be very dear char n^t now, today, the 

5 

tfAbne’s economy, the City cf Qaev cf Alane, ihe 

5 

Envlmonental Pn^ttcdon Agency has notdeelared 

6 

Cocur ifAiene region, has it ^enaasad? 

6 

anything outside tha Boa as a Supeifuad site on 

7 

MR, POrreR: WeU. the ivcrigc 

1 

the Nwiaosl Ihionty List 

B 

annual wage for an individual basn'c improved. 

8 

Bob, did you have a eaoune&t? 

9 

It is well below the national avenge, and U 

9 

OMBUDSMAN MAATEM: I diiak 

10 

srema ic stay there. 

IQ 

Counplman Mathewn does. 

11 

MR. JaECER: 1 don't think we 

a 

COUNCILMAN Ma 1!HESC»5; Thai 

12 

have the sdgtna rigtu now of ■ publicly declared 

12 

ceftaiflly was'imyundeistandbig. Z was under 

15 

Superiund site. Z dikdt if the lakB were 

13 

^ iinprcsswn that (he leaervation was listed » 

14 

publicly declared by die EPA. and I guess there 

14 

011998. 

IS 

La some technical - tnaylK, iflchnictUy, they 

15 

INVESnCATOR KAUFMAN: No, sir. 

16 

have declared U, but ceroinly it han't been 

16 

COUNCILbfAN MATHESON: And deal 

17 

of public record or a big me^ event that (bey 

17 

thaf 8 wbai the court upheld recenUy. 

18 

ha^ declared it. If they did declare k, 1 

18 

Ihn/BSTICATORKAUmAN: No. sir. 

19 

think it woukl be wty haimihdi eattcnaely so. 

19 

tba 9tb Circuit &UT that the Snvcimutumcd 

20 

COUNCILMAN MATHESON; lam aware 

20 

ftotBCdon Ageo^ has dis dbate^n, based on 

2i 

that the Coeur d'Alene River Basin outside ef 

21 

(be'iTRview, of expanding due site. But die 

22 

Wallace — two yean ago is what rm saying. 

22 

site has noi been expanded today. 

23 

Ihe point is if that has had an effect on the 

23 

EPA has dismeioD not m ex^d 

24 

Econorey lGNa%, and apparently net 

24 

it; EPA has dw diso^on to pick retain areas 

25 

MK.SCiiUEMW: IwouMliketo 

25 

outside (he Box; EPA has the discre^ m do a 
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whole hosiof things. Right rqH all of thac U 


So if you could introduce 

2 

up in (he air and pan of clw negotiadons 

2 

younelf for ihe-recaid» sir, then we can have 

3 

berw^n (he EPA and the Stole bos(. So thus 

3 

your statement, then have colloquy. I thank you 

4 

why I did want to nuke that statement to try to 

4 

veiy much for volunteering. 

S 

clarift’. 

S 

MR, KOWALSKI: TIunkJog.Mr. 

6 

I have one question for Mr. 

t 

Kau^nan. 

7 

Magnuson. WasthatareUtiveofyounlsaw 

7 

My naxce is Ed Kowalski, (am 

8 

an (hat FBS special about Burke the ether oighL 

8 

an associate regional counsel wUh EPAllegian 10, 

9 

the town of Burke? It wu a a fabulous 

9 

Sultle. 

10 

special. 

10 

X think it's important, because 

11 

MR. MAGNUSON; ! think it was 

11 

this issue has been much debated and much 

12 

my aunt. Aunt Magnuson. One of her daughters 

12 

litigated, that we not mislead the public and 

13 

helped - granddau^ceis helfied put together that 

13 

the people who ate Interested in this site and 

14 

television specUd. 

14 

what EPA is doing in the Basin. 

15 

XNVEEnGATORXAUFMANi That 

15 

It is d)e EFA'S position that 

16 

helped me, That was terrifie. Fnnkly. 1 do 

16 

the NPL's Superfiuid facility consists of those 

17 

teal hazardous waste Superftud eases m places 

17 

areas where hazardous substames have come to be 

18 

like New Jeney, where (be Superhind was designed 

IB 

located, and that includes areas within the 21 

19 

ID Tully deal with. ! don't kn^ that much 

19 

square male Box and areas within the Bssin 

20 

^AUt the mdusny in your cm. hut the other 

20 

beyond the 21 square mile Box. 

21 

night when 1 watched diat, h teatty helped my 

21 

. Th^ Is the position we have 

22 

undecstanding of the history of the area. 

22 

consiatantly taken. ;It js the position we took 

23 

You know, pus along oo your 

23 

widi the 9th Circuit Court of Appeals; it is the 

24 

relatives that I thought diey did a fabulous 

24 

peii&en that was left sundlng by the 9tta 

25 

job. 

25 

Circuit Court of Appeals when it issued its 
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1 

MR. MaCNUSON: T am happy le 

I 

decision Vacating and remanding Ihc disiricc 

2 

hear Chal, 

2 

court’s decision on that issue m iune of tins 

3 

INVESTIGATOR KAUFMAN: Good XT 

3 

year. 

4 

tberc are no furchaquesdoas, lefs go to the 

4 

So 1 think ifs Iinponnai that 

5 

next panel 

5 

(hai pennoD be c>!arified, taxauso I believe you 

6 

First, lot's let the Gotot 

6 

spoi^ Mr. KauBnann. on behalf of the Agency. I 

7 

teponer test his fingK. La's take a break 

7 

think we need to clarify what the agency's 

8 

for 10 tmflutes. 

8 

posinoD IS. 

9 

Thank you. 

9 

INVESTIGATOR KAUFMAN; Okay. 

10 

(Wbereapoo, aieceas w« taken.) 

10 

Good- Could we> scut eoilcquy. Senator Crapo. 

11 

DfVESTlOiTOBKAUFMAN: Rejiond 

11 

would you hks to start or would you like roe to 

12 

Counsel fretn Rogtaa 10 bas asked for an 

n 

start? 

13 

opportunity to pcovide laftmadoa that be 

13 

SENATOR CRAPO: Why don't you 

14 

l^evs couniEnAis oiy staceniBK on the NFL 

14 

go ahead. 

15 

listing Issue. 

15 

INVESTIGATOR KaUFMAN: To your *■ 

16 

For diose of you who retoeCBber, 

16 

knowledge, sir, has the Environmental Pretection 

17 

before the break 10 ninao ago 1 said (hat (he 

17 

Agency always considered the 1,500 square miles 

' 18 

1.500 square mUe area has not been listed as a 

18 

of (be Basio as part of the Bunker KlU 

19 

Superfu^ NPL site by the 9tb CuuiU Coun of 

19 

Superfund site? 

20 

Appeals, but rather provides EPA diacmien. 

20 

MR. KOWaLSKL Mr. Kauiman. the 

21 

Regional counsel bu adiffiereni view on Chat, 

21 

history of the Environmental Ptoiecuon Agency's 

22 

and would like to srace that to yoiL Tbet) we 

22 

position and consideration Is well docutnented and 

23 

will have a colloquy to bwU a nsoid for ihe 

23 

is part of the cewt record, and there is 

24 

^nbudsnvui’s review, fso-finding recemneodatiens. 

24 

extensive litigation on this issue. We are not 

25 

which is part of ibis panieular lavesdgadon. 

25 

going lo discuss it. beuuse it is still in 
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1 

iittgation, nof any^ting beyond what Is in that 

1 

itself. 

2 

leconi. 

2 

INVESnOATOR KAUFMAN: So. in 

3 

ir^VESTIGATORKAUmAN: Okay, 

3 • 

Other words, you are not going lo answer the 

4 

Bui you jusl discussed a 

4 

questmn? 

5 

MR. KOWALSKI: lelaHTteds 

5 

. !®.KOWALSW; Ttet'scoiKct 

6 

Msstatentent hy yCHt. Mr. far il» public. 

6 

INVESTO3ATCR KAUFMAN; SWiy 

7 

INVESTIGATOR KAWMAN: WhawiB 

7 

aren't you going !D answer the question? 

8 

the n^ssutement that you claim 1 made, sir? 

8 

Mil'.KOWALSKI: BceamailM ’ 

9 

MR. KOWALSKI: I would rather 

9 

answoR to that qumdon. and what 1 suspect are 

10 

not paraphrase it. but would nther have the 

10 

the other questions you aic going to ask, are 

a 

^ufttepoRerread it back verbatiaii, 

11 

laid out In that ^iiuon. 

12 

investigator KAUFMAN: Cour 

12 

As s law profe^roftcc told 

13 

Rsperttr. oouM you go b^k M tny itatotsent. and 

13 

me, "Oae should oev^ paraplunse law U 

U 

ihm five hfmaiKtiwoppe«tumty to identify 

14 

is r^Uy avaUable." SoJ will submit die 9th 

15 

what statement he takes eacepdea lo so we have 

IS 

Circuit Court opmiehfw- die focord. You can 

16 

an aceunte leeord. sir. Is Aat possible? 

16 

read it. 

17 

COURT REPORTER: Yes. ItwUl 

17 

INVESTIGATOR KAUFMAN: Do you 

18 

take IK jusu set^iKi to 6nd it 

18 

disagree whh my statement diat was just read hy 

19 

XNVESllGATCSl KAUFMAN: That's 

19 

the court reporter? 

20 

1^. Talsy^surciffle. 

20 

MR.XOWAUKI: Idodlsa^ 

21 

COURT REPORTER: n just want 

21 

with your s&tcmeBt, hfr. Kaufman. 

22 

(D clarii^ the recnnl. At this diieie, die 

21 

► INVESTIOATOR KAUFMAN: Can you 

23 

En«arDntsenEal Plroteccioo Afieney does net have the 

23 

tell me why you disagree with (hat statement? 

24 

outside the fioa area on the Supeiftind Use.'' 

24 

MR, KOWALSKI: Because ! think 

2S 

IhrVESnGATOR KAUFMAN: Keep . 

25 

^a 9th Circuit Court of Appeals disagrees 
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1 

going. 

I 

that opuuoD. 

2 

COURT REPORTER: "EPAhas 

2 

INVESTIGATOR KAUTMAN: AndmvM 

3 

disereciOQ to eapand the inside the Boa and 

3 

you point me spec^cally to what in the 5di 

4 

identify other Superfund sites, Bid 1 just want 

4 

Circuit Court of Appeals' decision yon believe 

3 

It to be very clear that right today> die 

S 

eouaters my siakunenc? 

6 

Envirtmmentei I^Cecdoft Agency has not declared 

6 

MR.KOWALS?a IfsacTuallya 

7 

anything euuide the Boa as a Supdfiind site on 

7 

relative^ Short opinion as far as optnkms go. 

8 

the Natioaal ITiarity List" 

8 

INVESTIOATOR KAUFMAN: Well, 

9 

INVESTIGATOR KAUFMAN; Okay. - 

9 

just give nr your- 

10 

Now, could you tell me whai's inenw. for the 

10 

MR KOWALSKI: No, Mr. Kaufman. 

a 

recopL sir? 

11 

The opkiioo speaks Tor iself. 

12 

MR. KOWALSKI; What is ia 

13 

investigator KAUFMAN; Soyau'te 

13 

error, far the reeoiilMr. Kaufiitdn. is vtether ' 

13 

not going to pont to anything bi that opinion 

14 

the agency considers aaythisg outside the 

14 

that backs you up. You're just going id make 

15 

Superhind Boa on the NFL. 

IS 

ibe blacker staieisent that youbellsve dial the 

i« 

TNVESnOATOR KAUFMAN: Hffl 4 m 

16 

opinioB disa^ees’ w]ili me. bunyou're not going 

n 

agency put on the Superfiind Nadeaal ftiorl^ 

17 

» peini 10 anything or read any quotes, 

IS 

List any sites outside the 21 square mile Boa? 

18 

conect? 

19 

MS. KOWALSKI; W. KmSmbi. ih* 

19 

MR KOWALSKI: Correct. 

20 

Agent's pc^idoGu.that has been ackaowlcdgcd by 

20 

INVESnOATOR KAUFMAN; Do you 

21 

the 9ih Circuit Court of Appeals, is very well 

21 

know if EPA has wtiizen letters to peiiocians. 

22 

laid out in (he Court's opiluon of June 15. 

22 

PR7s ond odKR bdjeating that it dg^ not 

23 

21X30, and I would subr^ chat opioioA for the ' 

23 

intend id exieod boundanes of ihe Bunker 

24 

record 1 would not sit here soday and pretend 

24 

Hill Supertimd slie beyeuid iheBex? 

25 

ta par^ilsBse diet ^lelen. It speaks for 

25. 

MR KOWALSQ; { da car imow of 
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1 Specific letters. ] lonow lesers have been 

2 written to potideians numerous times in the 

3 pistrict of the site. 

4 IhrVESTIGATOR KAUFMAN; So you 

5 have lU) knowledge one woy Of the other whether 

6 letters have been written xo polUicians, PRPs 

7 and others indicating that it does not intend to 

S expand the boundaries? You don't taow one way 

9 or the other whether that has occurred EPA? 

10 M^KOWALSK!; Mr. Kaufman, the 
i i ^A'a listing is consistent wjth the 9th Cireuit 

12 Court of A^ea]i‘ Opinioo. 

13 INVESTIGATOK KAUFMAN; And you 

14 won't speciftcaily teed me diose pans of that 

15 Usttben? 

16 MK. KOWALSKI: 1 beKeve the 

17 higher opinion is importariL 

18 investigator KAUFMAN; Well, rm 

19 sure it Is imporCmL Ail court de^siooi are 

20 tn^nant. But you're not going to read ne ar^ 

21 quMe Irom that, that you say counlen what I 

22 said; is that eorrsEt? 

23 MR. KOWALSKI: That is eorreet 

24 I.think the encire opinion does that. 

25 investigator KaUFMAN: But you- 

2£0 

1 record, you indicated that i^s the EPA's 

2 position that the Supeifund site b to follow 

3 the pollution whenever located? ' 

4 MR- KOWALSKI: CorrecL 

5 " SENATOR CRAPO: And that (he 

6^ 9ih Cireuit opinion has left the EPA's decision 

7 io that regani still standing. 1 don't think 

8 that (hat rtecessarify answers the question of 

9 whether the EPa has designated anything outside 

10 the Box, which is what 1 believe the Issue here 

11 h. 

12 ril just tel! you» for the 

13 record, that (he EPA has at leasl once, If not 

14 twice, mwririi^. within the lastyear or so. 

15 responded to me by saying that 3i has not yet 

16 made that decision: has not yet wiaetp (hat list. 

17 in mspaue to my demand upon the EPA iwt to do 

18 BO. 

19 OaoneoftheoeaBiensiheEPA 

20 stated it was waidog on the Suie of Id^ six 

21 msQChsiofinishnegotiatietiSfBndin'sontoof 

22. die other eeniaetarve hid tinutaftespenses ' 

.23 &Dmtbs£PA So the etarif^rinw ihq( 1 w*^«Ud 

24, like to have made is whether you are stating 

25 that the EPA has desigoated anything outside the 

as9 

1 Just think 1 am Incanect? 

2 MR. KOWALSKI: Ido. 

3 INVESTIGATOR KAUFMAN: Okay. ‘ 

4 Well, its a free esuntry. 

5 MR KOWALSKI: Ysa.sir.Uia. 

6 BWESTTGATORKaUFMANs Youaxe 

7 eenainly allowed to have yoirr opinion, sir. Da 

B you have anything else you would tike to &ay in 

9 that regard? 

10 MR KOWALSKI: No. I believe 1 

1 1 made the clarification (bM 1 thought was 

12 necessary at the dmc. 

13 INVESTIGATOR KAUFMAN; I have no 

14 furdier quesciona. Senator Crapa 

15 SENATOR CRAFO: Thank you. 

16 Mr. Kowalsld. 1 have read (he 

17 9th Cireiut opinion. As I uodenuod it, the 

16 Opinion basically Btated that (he issue was VO 

19 be decided by the O.-C. couits; is that correct? 

20 MR KOWALSKI; WhaLtheoplidon 

2 1 did, Senator Crapo, was vacate the district court 

22 opinion and remanded U for consideration if a 

23 pediion was brought before the D.C. CireuiL 

24 senator CRAPO: As 1 understand 

25 the correedon that you wanted refieeied In (he 

1 21 square mile box as a part of an N?L listing. 

2 MR. KOWALSKI! The EPA has 

3 designated th^ the NFL site consists of areas 

4 where the haaaxdoua Bubstaeces float the releases 

5 have come to be located, both within apd ouutde 

6 the Box. The 9th Careuit Court of Appeals 

7 remanded (hat opintoa for challenges to the 

B validity of (hai decision to the 13th Circuit 

9 Court of Appeals. 

10 SENATOR CRAPO: Let me just 

11 read to you seme language from a letter by the 

12 EPA to me. This isidated Ostler 14, 1999. 

13 In the second pangnpb this is a letter to 

14 me from Chuck Clarke. Regional Adminisirxtor. 

15 The secDod paragraph stales. 

16 can assure you that die EPA wUl not deiemine 

17 (he final listing status within the Basin without 

18 considerable community inpoL” He goes on to 

19 state that the local conuaunlUes need to be 

20 involved. 

21 FariheroBintheleBerhe 

22 States that if the EPA Region 10 recommends EPa 

23 headquaners to proceed with (he NPL listing, 

24 then (hat Superfond pioeess will be formal 

25 consuluiion with the Stale and with the Tribe, 
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■ 1 

So forth. 


iaeludcd In that letter or not. Senator. 

2 

So it seems m me that what you 

2 

SENATOR Q(aPO: In .my brief • 

3 

are stating Is In direct conflict with what fve 

3 

review of the j»iiM»indcr of the letter, I don’t 

4 

been told by the Re^on 10 admitustrator. 

4 

find it. I will review (e with more care In a 

5 

MR. KOWALSKI; What you were 

S 

few moments. Sue let me Just indicate, assuming 

6 

reading, Senator Crapo, preceded the 9rh Cuctii* 

6 

that stacemeot were in the leiteri or were 

7 

Court of Appeals' decision in June of this year. 

7 

transmitted at a corresponding itrrte with the 

8 

SENATOR CRAPO; That's correct. 

8 

kEter, wouldn't (he (wo positions be entirely 

9 

So, in other words, when the 9th Circuit cue 

9 

opposite? 1 mean, this lehsr goes (hrough a 

10 

came down, the EPA changed its position hrom 

10 

very elaar process of stating dial — wsU. I ' 

n 

what the EPA was telTing me in October is that 

11 

will read aitodier sentence from the teSer. 

12 

what you’re saying? 

12 

'We are at ihe early sEagBS of 

13 

MR.KOWALSKI: ThaEPAhad 

13 

(he Superfund decisionmaking process.” We're 

14 

taken its position before the Coun's — from 

14 

talking about outside the Box hen. If we are 

IS 

the time lawsuit was filed and undl diis 

15 

at the early stages in that process, that such a 

16 

issue was raised, and di’ai position is a matter 

16 

decision won’t be made without communis input. 

17 

of extensive eouit documents. 

17 

And the whole dificussion in this leoer la aboui 

18 

SENATOR CRAPO: Wefi, either Mr. 

IS 

the &ct chat it hasn't been made yet and here 

19 

Clarke’s letter to me was eonoa and he was 

19 

IS (he context in which U will be marie. 

20 

telling me the truth, or it was not eonecc and 

20 

If Chat is b^g said at the 

21 

the EPA lad taken a different po&idon than this 

21 

same time thal the EPA ia'sayhig. oh, by’the° 

22 

letter indicates. Which Is the case? 

22 

way, the decision has already been made an^ we 

23 

MR. KOWALSKI: I cannot speak 

23 

already consider Ihe designation to tie 

24 

of the context of your eanespondeoce with Mr. 

24 

esiablUhed, isn't chat a little bit 

25 

Clarke, Senator Crapo. I eaa speak as a lawyer 

25 

ineoDststeni? 
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1 

as TO what the legal history has bsn on this 

1 

MR. CEaRHEARD: Senator. 

2 

issue. 

2. 

CongicKsmao. ChainxBn, it may appear ineeiuircenc 

3 

SENATOR CRAPO: I see we have 

3 

Our poaideg en this rr.»fimr ef the site 

4 

been joined. 

4 

beondanea for many yem. or at leaat the last 

5 

(Laughter.) 

5 

several yeais aRerbaving thee coovenations, 

6 

INVESTIGATOR KAUFMAN: We now 

6 

is that we h&ve a legal posldoo thai the . 

7 

have two more people, two new pei^Ie. who have 

7 

origkal lUtiXig included wberewet the 

8 

joined Regional Counsel. Would you tdenCtfy 

8 

coptaaiinanoo has come to be located. 

9 

yotirselves. 

9 

The dlstnet oaun disagreed 

10 

ombudsman MARTIN: Mike, if you 

10 

with that decisoD. And It was after that 

11 

could identic younelf andL Cliff, if you could 

11 

dlsapecBietti that we began lo look at whmher or 

12 

identic yourself for the record. 

12 

not we would have to do affirmanve listing of 

13 

MR. GEARHEaRO: My name is Mike 

13 

actions, which ha^ gaDened a numbs of 

14 

Gearheard. I am the EPA Region 10 supervisor. 

14 

addldoaal leoers and diseusslena aad meetings. 

IS 

Seaator. the only reason I eame 

15 

We nmultaneoiisly • we, the federal govcramoit 

16 

up was — artd I hops to leave ^uicldy — is to 

16 

. simultaoeously ^pealed (be ifissict eoun 

17 

determine whether or not thtf lens included the 

17 

decision (0 the 9(b dicniL 

18 

sutement that wc tried to include iQ all of 

18 

When the 5th Circuit decision 

19 

those leneis, along the linea of. U. of 

19 

came down, we had basie^Iy concluded that we 

20 

ciAiirv is the ff^nrAl rovemmeBi'S position that 

20 

did not need io proceed with additional listing 

21 

all areas within the Basin where the 

21 

actions, because (be 9(h Circuii affirtned our 

22 

contamination has come to be loeated have been 

22 

ofigual federal government kgal position. So I 

23 

parts of the site. We woo. as a rule, laying 

23 

kibow k appears lile There's two diffeteat 

24 


24 

ilUBCticais going on. 

25 

our letters. I don’t know whether it was 

25 

SENATOR CRAPO: Well. 1 read 
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thB 5* Clfculiease tfifferersOy shofi«»9 of you 


It states in here, in ihe second panagruph, that 

2 

read i;. 3ut 1 would ssy the intsrpnuuleft you 

2 

the EPA h»s been actively cansidwing publishing 

3 

h&vc ^vcn ia what I ha^e ^re in ilut letter 

3 

a new rule confimUng all of the caRtanansaed 

3 

cen^y would hs-ve Jusdfi^ such m 

4 

areas In the Basin a«' included In their KPL 

5 

inierpcobuion being includad with ihe letter 

S 

listing, parts of (his letter certainly back up 

6 

being sent to me. 

6* 

Ihe fact ihfit it is under canstderaiion. bui has 

7 

1 dah’l thbdc chat anybody In 

7 

tva% bred Itsttal 

i 

this communist when they rscsived ihe 1996 

8 

J Jusl WMiio say. IM, (br 

9 

notice Oi&t ibere ^ght be an efSdtt to change 

9 

iho recoRj, that I ^dn’l have any law 

tQ 

the desl^^n, am* 1 ami >**he got 

10 

professors, but 1 ransembes- a Ic^ feem. And 1 

tl 

involve and reotlved conespoadenea like Otis, 

n 

remember a law piofcssor saying you never want 

12 

believed it was (be position of the that it 

12 

(D open up a dbar you're not prepared to walk 

13 

was already a done desL Frajdtly. 1 tJuok (htf 

13 

through. Ijusl^ndUvery stanlingthatthe 

14 

Is qvdiB tn iJamyRg 

14 

quesdons that 'Mr. Kaulteen ^ksd, Qist very 

IS 

INVESTIGATOR KAUFMAN; 

\5 

elementary, were not properly amwmed. Because 

i€ 

Conpessraaa Otcnoweih'Hsee. ^ you want to ask » 

16 

you opfrrtad die tbor. you slmuid have been 

n 

({uesilaR at Ms dasc? 

17 

prepared m walk dtrsugh- 

IB 

representative CHENOWETH-HaCE: 1 

18 

‘ntank you, Mr, Kaufman. 

19 

do. 

19 

INVESTIGATOR KAUFMAN: Thank 

20 

Mr. Kuifimn, genUetnen, 1 do 

20 

you, ma'am. 1 db have a question for anyone 

3f 

have tl copy hem ^t^edeeisioo. ItTseot 

21 

who can answer iL ts EPA acflvcly eomidering 

22 

very difflcult to iced, end 1 would Hke m 

» 

publishing a new rule eonfimung that all of the 

23 

enter U ixua.che (ee(^ 

23 

eonoaiioated areas of the Basin are Included Is 

24 

INVESTIOATOR KAUFMAN: Yes. 

24 

the NPL luDRg? 

25 

ma'am. We wUl enta the opinion as «ell U 

25 

MR.KOWAi.BKr: No- 


a<7 
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1 

the Jctua'inio (he toeord, the lean to 

1 

investigator KAUFMAN; Na Are 

2 

Sen^r Ctapo'frots the Re^oe 10 wdmlnHtmtnr. 

2 

you all familiar with the Ganea decision? I 

3 

REPRESEKTAHVB CKENOWSm-HACSEi 

3 

don't have to ask you your unpreasian ef that 

4 

The cflust order is vety genenl tisunpiysays 

4 

today? 

5 

(his court locks jurisdicrinn to adjudiaaie the 

5 

OB4BUDSMAN MARTIN: Don't do U. 

6 

vsUiUty of Indtidisg ihe Coeor (f Aloe Bada 

6 

INVESTIGATOR KAUFMAN: TranoL 

7 

wiehia (be Btaakcr Kill site- They remand U (0 

7 

Do you all agree thtUL the ^wa- to that ■ 

a 

the proper eoun of jaiudkuea: and that U 

8 

quesdou is no? 

9 

the Uniied Stales Court of Appe^ &>r Ae 

9 

MlLKOWALSKk Weagree. 

10 

Distria of Columbia. That i set very herd ra 

10 

investigator KAUFMAN: I would 

M 

figure out. Ml. KauAnaa. 

11 

like ID take a ene'CcUnutc break: 

12 

Fbithenoore, i have asoaber 

12 

COUNCILMAN MATHESON: I would 

13 

IsQK’ I wmtld Ufa: to enter ia{D the reeord. a 

13 

like to aska qiKscton, if 1 may. 

14 

ieom* that 8^ seat to Tiioadiy Fields Aum a 

14 

•INVESTIGATOR KAURdAN: L«'s . 

15 

Lois Sebi^ of the EPA. 

IS 

just take aonB>mioute break, dum you can jump 

16 

INVESTIGATOR KAUfMAN: Wdl. I 

16 

in for sa long as you want Okay? 

17 

Huak tlatl) Lois Sehiffer, Assutaac Aitomey 

17 

fWhersupoa. (her® was a brief 

is 

• Genetal at the Uoiled SmiBv 

18 

pause off the reconl.) 

19 

REPRESENTATIVE CHENOWEIH-HACE; 

19 

investigator KAUFMAN: We are 

20 

The lener Ism Timothy 

20 

back. 

21 

Fid* of *e EPA in WMhjojioo, D C The l«ae 

21 

C^uACtbsaa Maihcson. 1 apolc^ze. 

22 

is dated altcf the dedsioo. 

27 

Co ah ad. 

23 

INVESTIGATOR KAUFMAN: Thaii ' 

23 

COUNCllLMAN MATHESON: Ijust 

24 


24 

want to menoon first that our aftantey has 

2S 

REPRESENTATIVE CHENOWEIH-BAOE: 

25 

ofCkred to walk dirough that door. 
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2t6 

2 COUNOL^IANMA'rHESON: Hais 

3 willing to do it. 

d My question is, I keep hearing 

5 1 ,500 square mile superfUnd fisting site. 

6 Ami tm won^ring if yon take a map and you 

7 draw a big circle asout^ it, and In ^at big 

S circle Is I JiOQ squora miles, is every inch of 

9 that 1 300 miles considered a Superfund listing? 

10 MR. KOWALSKI: The answer is. 
i 1 no. air. The site U limited to ihceie areas 

12 where hB2aRk»U5Si^5lSfiees have come to be 

13 focBted; and hazardoi^ suhst^eca IteVe not come 

14 to be located aver every square Imh of the 

15 1,500 square miles. 

IS councilman MATHESONi Good. A 

X7 lisle less, then,! guess? 

18 MR.KQWALSia: Yes. 

19 COUNOLMAKMATKRSON: Ail right. 

20 OMBUP^4AN MARTIN-. Cemlman. I 

2! would like to recc^za your legaj eoun^. The 

22 chair recognizes Mr. Ray ^vens, counsel for the 

23 Coeur d'Alene TrAie. Provide your name for the 

24 record. 

25 MR. GIVENS: My name Is Ray 

a7s 

1 filed a stmilET lawsuic on behalf of ihe rederal 

2 ouscees and interests. In dut UwsuK the 

3 . defendant mining company said, United States, you 

4 did not file your lawsuit soon enou^ because 

5 you had to hlc It much sooner U was 

6 gedftsiaEPAllsiBdficiii^.amdthBonly 

7 listed facifity is thc3-^-7 mile box. 

3 IhedisericrcouR-thsCPA 

9 Opposed (hat and (he United States apposed (hat. 

10 iVy said, no, it’s (he whole wherever the 

U hdZ^oiusubiCaneaU. The district eouit 

12 agreed With foe mining eompany and threw out 

13 pan of dte United States' ease. 

U The 9th C^uit mwased foat 

15 tcchmeaily oq junsdiedoha! grounds. They 

16 said, if you're going lo bring that kind of 

17 lawsuit kbeui whaz Is foe extent of the 

13 bcili^. yon most da it in the Washingion, D.C 

19 CircuitCouitof Appeak.fiociia {he9fo 

2S CSicuit 

21 'nrQt also want on -sa feast .. . 

22 as I CEod foat deeisien •• and chey said, but 

23 if we wetemakiogfoededsioa, we would say you 

24 wan wmog, rabung company. The mining company 

25 ' about two weeks ago fllol a dccumeot with the 
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1 Cjvens of the lew Grm of Givens, Funke & Work. 

2 We represent the Coeur d'Alene Tribe. 

3 I have heetv both invedved iri 

A the liiigatiaD and the adminiatrarivs proceeding 

5 of the Coeur d'Alene Basin deeni^ for roughly 

6 10 years. . 

7 Mr. Otnbudsinaft, Serutor, 

g Representetive, it is the Tribe's understending 

9 of the Soperfimd facility issue, and bow it 

10 reUba to what we BIO djeallng with here, today. 

11 U that maity years ago EPA placed on 

12 National Priorides List the Buxdter HHI 

13 faeiUty. That facility oovqed whetevar the . 

14 hsaardous substances would ebme to be located. 

15 Those are the words out of d&e statute, as you 

16 are all aware. 

17 TTie flcst area the EFA ehose to 

IB clean was the area right around (he imelter. 

19 dte %by~7 imle area IhaC has come to be called 

20 (he 'Box*. It was chosen because (hat was the 

2 1 area that the smelCering emlssfotis are primarily 

22 located in. 

23 Later, die Tribe filal a natural 

24 {(Source darnage lawsuit for the enfoe nation. 

’ 25 TbacWBSlB'91. In’Sfi.tfaoUtutedSteteS 

273 

1 dtstriet eoun in Idaho saylngifoey were not 

2 going to proofed b the D.C. Clc^t or any more 

3 before the dfoCiicuit. 

4 The status of fo^ foen is, as 

5 foe Trils undofsiBAds it is tlac the limitadon 

6 impoaed by foe dUlriei court that the foeiliey 

7 was only foa Box was invalid. The facility i» 

9 wherever the hazardous sub$tanaes hava rotne to be 

9 located. 

10 Now. during that appeal process, 

11 foe £?A daeidad to take rwe alternative 

12 approaches, They'would appeal, bur they wwid 
al^ do what foe district jud^ said they could 

14 do, and that U begin an altemarlve Ifecing 

15 prccBS. If. in fact, foe facility was only the 

16 bole ofibedoauc. they would foen list foe rest 

17 efthedsnuL 

18 Once foe 9 foCir 6 altdecl 5 iDn 

19 came oat. that altmative process seemed te be 

20 unneeftssBiy, andat leastfoecoptesoffoe 

21 leiuas that I have Seen go back and forth 

22 beewera you. Seoaior. and foe oibets membere of 

23 fois Congressional delegation, in the last year, 

24 were primarily dealing with that alternative 

25 appm^. Maybe they could have been better 
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1 v«orded. and there were certunly some len^ 

2 earlier on that would give ir^icalion (he £PA 

J thought litat the facilities were in the box, and 

4 (hen (here were a 1st of letters (hat in this 

3 respect could have been written differently. 

6 The good news of all of this is 

7 that the fe:i1ity is not 1,500 gtftiaia miles; ihe 

5 'facili^ is not the City of Coear d'Alene, 

9 because there are no hazardous substances. 

1 0 There’s no mine tailings in the Ciiy of Coeor 

L 1 d'AIcAc. There's no mine tailings on die vut 

1 2 majority of diet l^QO irdles. The 

13 b ofdy wi»te the hazaindous substances 

14 hasc come to be located, and that is In the 

15 flood plain and the few railings piles up on ihx 

16 side of the hills and the creeks coming down. 

17 It's probably only 20 cir3Q square miles for the 

18 whole Bsfiin. 

19 The otNr piece of good news is 

20 th^the — vditt eiUt doe uraalee available, 

21 whhout ariy ofeer listings diet could eaieh 

22 headline, all of the oxime that are aveilaUe 

23 within Superhind to be brought to biear to clean 

24 up the hot spo&s. If you will, or the nil of 

25 mlilngs. or Ihe points of pollution, or whatever 
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1 investigator KAUTMAN: The areas 

2 liiat he described? 

3 MR. KOWALSKI: Tm not 

a spec! Really fsumlifts with the results of the 

S RiffS. 

6, INVBSTIGATCm KAUFMAN: In other 

7 woids. £FA at tint riaai IUgi«»i iO, does net 

8 know the cstens. Aadsosomeof thssiatemsnis 

9 he said you agree with; but etiiet statements you 

10 don't have an answer for yet until you have 

11 completed (he S2/FS: is that what you're saying? 

42 MS. KQWAISKR TWs what I am 

13 saying, ye*. 

14 INVESTIGATCSR KAUFMAN: 

15 Couneilnaa. 

16 ' COUNCILMAN MATHESON: I think 

1? Mr. Givens answerelithe other question I was 

18 going to ask anyw^. 

19 Thank you. 

20 iNVESTICA’rCS.KAUFiSAN: Otnfetidsman 

21 Martin. 

22 .OMBUDSMANMARTlNfSa assuming 

23 arguendn (hat your Im^retatioQ of the opinion 

24 is correct, the reach of the 'site may only 

25 extend Co a 30 to 40 square mile area as 
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1 you warn to call them, all of these plaoes where 

2 the tailings have come and are posing a health 

3 threat and throat to the envirenment. So all of 

4 the spa’s money is now available to unpleineQi 

5 (he State's pUft as it may evolve through the 

6 EPa process, without any fiinher iisdn^ and 
? wubouK any additional problems for the 

a eommunity. 

9 It's just the way it ought to 

10 be. The CuUicy is tiieam (ha^poKotsd, 

1 1 and the money is avaSable to clean up that 

J2 poUutedarea. We don't have (swoiry about asy 

13 otiier areas, people's hemes or businesses. 

14 INVESTIGATOR KAUFMAN; Does 

15 Kgioi^ couoscl agree with counsel far die Tribe 
l£ on what he said? 

17 MR. KOWaLSH: I don't know the 

18 specific eatetU of the ointaremadon. Mr. 

19 ^liltnan. Thafs why we are procee^ng la doing 

20 o\s‘B3/FS. The purpose ef that investigation b 

21 tc demnnbiB where the cemuffunation has ooma to 

22 be located. 1 do agroe wiA Mr. Givens in 

33 terms of the rite consists ooly of those areas 

24 where hazardous sifastances have come to be 

35 located. 
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1 opposed to the entire 1,500 aquare mile area? 

2 MR-OrVENS: Yes, 

3 OMBUDSMAN MARTIN: And chat 

A decision of (he 9th Cireult did not reach the 

5 issue of whether tius site was EstM, bui did 

6 reach tl» issue of whether U eould be 

7 considered, or do you feel it is both? 

8 MR. CIVSN5: Technically, all 

9 the 9th Circuit said is it just did not have 

10 jurisdietion to determine (hat issue at all 

1 1 OMBUDSMAN MARTIN: So it did 

12 not reach the meria of the usqb? 

13 MR.GTVEHS: That's eomci. 

14 We now know that the merits of that issue will 

15 not be reached is this litigation, because we 

16 have been so infarracd by (he district eoun. 

17 OMBUDSMAN MARTIN: Thank you, 

18 INVESTIGATOR KAUFMAN: Senator 

19 Crspo- 'We warn to gel as much informatioB out 

20 as pn^ible. so goiahead. 

21 SENATOR CRAPO: I would like to 

22 askaciarificatioti,Mr. Oiveos. Any of you may 

23 respeod. ifyou fast you have (he answer here. 

24 Again, without accepting the 

25 valitUcy of the InceipreutiKm that has bern put 
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1 forth here wiih the sUtemenl* thu have been - 

2 put forth, assuming that what ha* been descnbed 

3 is accurate, then ic is xhA EPA's position that 

4 there is an NPl* listing for ever>^ing where 

5 th^e is now {mltution located, eentasrdnanis 

6 located, frem die oKglnal box; is thtf 

7 hdR.KOWAJLSKl5 Thafsconwrt. 

8 senator CRA^: It has also 

9 beep evident, from the discussion that has just 

10 taken place, thatf Mr. Givens has an opinion 

U where that is; in fienera]. I understand 

12 the £PA is copducUng an R&FS u sy tt make a 

13 specific ^&KminaC»aefwhens()tt{ la, but 

24 - undi som^Kady with authority does something to 

1 5 make some tdnd of designation, how do peopte 

16 know where the site is? 

n My point being this: The site 

IS couldbenct !.500 square miles, it could be 

19 ISxOOGsquaremlles.lfyottwaactoresumeihat 

20 some dmt^t in il^rxiAthetaia went ow 

21 the Uruc^ Sates and Chen dropped. X realize 

22 that's an outrageous example, but my point it. 

23 outrageous positions have been taken in the past, 

24 ■ Someone eouid take the posiden th^ wherever U 

25 reined from a location where something in the 

38G 

1 only where those coniairtlnants have come to be 

2 located, but — 

3 • SENATOR CRAPO: Bui where (hey 

4 • also pose a li^. 

5 MR. DIAZ: Exactly. 

6 ■ SENATOR CRAPO: Which 1 chink 

7 isam^hbetterscandKdfortheEFAtobe 
$ looking at 

9 MR. DlAZ: Absolutely. That is 

10 why we are going through The RX/FS process in 
n cDfijucdonwitfi die State of Idaho presently. 

12 SENAIORCRAPO: All right So 

13 dien to clari^ my quertreo. Is thm EFA's 

14 positioo. (hen. that ^ven its iftterpretan'mi of 

15 die 9th Circuit court case and what has 

16 tnnspued today, chat it has the legal right to 

1? conclude the RI/FS process and idimtify where 

18 contamination has become kca^ and is aUU a 

19 risk, and d^n ^xeed to clarily that diet Is 

20 panofcheorigiialNPLHs&ig? 

21 MXL'DlAZ; There isno ~ J' 

22 inienflonaithispQintofdiawinganyliDaon 

23 a map to designate any fruthsr Superfund area. 

24 What we need to do is designate the areas that 

25 require eleanop- 
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1 site could have goRea Into the air and into the 

2 clouds, it could then extend the St^Mifund site. 

3 1 diitik you would probably agree that is not an 

4 unreaaonable posidoii. 

5 hty point is dial sooKwhere in 

6 this process Utere has to be an to say, 

7 what is iv where h this site, if the poaidoa 

8 you take is the one that ultuiuMaiy is legally 

9 justified. Is the EPA taking die poaidon tha^ 

Id that deccnninadoahialeen mailer IS the SPA 

11 simply taking the pDaiden that it has the right 

12 to make th«deteTtnuisiiM>. and u some peiM 

13 announce it u&ehaUcnged to i)w rest of (he 

14 worU? 

15 MR.D1AZ: MyiuaebCUtf 

16 Uaz. Seoator. I am an atBom^ for the US. 

17 ^A, Region tO. Oorpurpose for die Rl/FS Is 

IS not fiidy to detemune where hazardous substances 

19 have e8B» (0 be located, but dso to detenxwe 

IXi where (hose hazardous subsonaes pose i risk 

21 eiiher'to human health'or to the eaviroiunent 

22 We would Bot pilose to talto 

23 any aeden anywhere there U Goatiffinadon if 

24 ihatconteRunadoa would O0( pose a risk. Sows 

25 need ^ results <^dteRX/FS to dBlerminc net 

791 

1 senator CRAPOrluhdenund 

2 thxL The question of what U the designated 

3 Supeifrmd sHe U a veiy serious queation, as 

4 youcaaseefron) (he testimony that has been 

5 presented here. hfcauBc of tke impact of simply 

6 the designation. That's why I think Ifi very 

7 important for us to clarify that a designation 

8 do^n'tyei exist until the EPa does someibing 

9 to create IL * 

10 BdR. DIAZ: Xt may also be 

11 important to ^arify the legal signifreanee of 

12 derigDadoit. Ail it means for tte ERA is that 

13 we can access funding for die Superfbal. We 

14 utkkHSteDd that there are other eoBcems (ybout 

15 (hat Ceflainly. cenBovony over the Superfrind 

16 dealgoaiion Is a real eoneem that vie to 

• 17 ■ address. We need to addreu It by working with 

IS die eommunittes. pmvlding mformadon sitoh as 

19 the franim today, to say. what dou the Siiperfui^ 

20 designation really mean. Itidocsn'cineanyau 

21 can't sell your boiae. 

22 These are a lot of ihings we 

23 need to worit through one-on-one or in small 

24 group*, where we could ary to explain soma of 

25 tbs esneams about toe 5tto«srfrjnd. 
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1 SENATOR. CRAPO: Well, 1 think 

2 you're righc I Aink the appeoach that you and 

3 [havejuat been addressing is one which 
allcviaies b significant amount of concem and a 

5 significant amount of economic upheaval. If we 

6 were to make it clear lo the public and to the 

7 world that die ERA is not trying to designate 

B 1,500 or 15, OCX) sc^uarc miles, oreven just lots 

9 ofmajorareas; but what instead, if! 

10 undantand you conwtiy to be saying in the 

1 1 gist of this conversation, is that you are 

12 trying to identify hot spitfs or areas where 

13 there is coiUamlnation that is causing a risk 

14 that needs to be addressed. 

15 We could still debate over 

16 whether or not that is going 10 be in the NFL 

17 listing, but at least If we clarify those 

IS limited things 4!e haim talked about. 1 think we 

19 can solve a lot of problems. 

20 MR-DIAZ: 1 believe we agree. 

21 senator CRAPO: All right 

22 Thank you. • 

23 INVEStlOATOR KAUFMAN: The issue 

24 was raised that we had eounae] for EPA and 

25 eaunaet tor (he Tribe. I don't know if there 

2Ba 

1 ^‘HOUSTON: Hollice Houston 

2 font the Basin Mining Inforrnaiion Office. I 

3 represent Ffecla, ASARCO and -Sunshine Mlnjng 4: 

4 Refining Company. 

5 I think the fm thing is. 

6 unequivocally, the mining company attorneys agree 

7 unanimously that the size ofibe Box is 21 

8 square mile^ that we had been told by the £PA 

9 diat it Will remain 21 square miles. When we 

10 made a decision to deal with the £PA in the 

11 Box. in the 21 square miles, when we decided to 

12 do the yard work and we made the record 

13 decision, we Were told prior to that affcetnent. 

14 before evoydung was slgred, that tb^ would not 

15 ’ be expaAdiog ihe Box, that there would be other 

16 reiBedlesinchefiox. 

17 lean con yosthacDana 

15 Rasmussen was the head of Re^ lOallhelime. 

19 And in die 1991 letter she said. ’Xei be state 

20 uneqidvoeally ihacUunotEPA'shteodonto 

31 «xpejid the teundary of the-sile.<WeTemire>ra 

22 there are mimy other regnlareiy loob 
* 23 Superihnd ie^latren to effoct environmeftul 

34 itoprevementa.*' As far ai we know, what 

25 it has been since. 

2B3 

1 is a counsel here for the mining companies. 1 

2 see mining company represaruadves in die badu 

3 Z don't think, ma'am, you ate 

4 an attorney, but if you wanted to make a coiruostu 

5 . or if you would like m have your aaomeys 

6 provide any and/or all ioformazion responding to 

7 any of the issues raised, that will be made part 

8 of (he fucofd. whatever you feel like, 

9 MS. HOUSTON: I would like to 

10 at least respond on the record now, and diea I 

1 1 can have the aBoreeys provide suj^emental 

12 iafcrmaiion- 

13 XNVESTIGA'W KAUFMAN: Come on 

14 up. Ifyou'uuldiduidty ymirsetf. 

15 MS. HOUSTON: Not that 1 want 

16 to waste anyooe else's liine. 

17 investigator KAUFMAN: This h 

18 . not wasted time. Its very impoctant to build 4 

19 very good record, because we're tiying (e get (0 

20 the truth. 

21 MS. HOUSTON: Well, the two 

22 parries (hat have been talking have a 

23 multi-billion dollar lawsuit — 

24 OMBUDSMAN MARTIN: Could you 

25 identify youraelf for the raeoid. 

28S 

1 INVESTIOATOR KAUFMAN: Can we 

2 put that letter in? 

3 MS, HOISTON: I wiU get you a 

4 co^. Thera is cnly one. 

5 MR. KAUFMAN: CreaL Thank 

6 you. ma’am. 

7 MS. HOUSTON: Also. I really 

B wanted to say, though rm not an BOorney. but 

9 as for as we are comnied wuh die 9th CireuiL 

10 • niling, the 9ih Oireulfs return of its decision, 

11 wehadafbdcraljudgeihalruled with us. The 

12 9ib Circuit did not rule Bgiinst us. The 9(b 

13 Cireuil remanded it to another caui^ As far as 

14 weVe eoneenxil we rrill have it'as a 21 square 

15 mile basin. That's the Superfuad. 

16 investigator KAUFMAN; So, in 

17 odiB^ words, (he 9th Circuit, the original appeal 

IB was brought by Ihe £?A.ri^t7 

19 MS. HOUSTON: Right. 

20 investigator KAUIMAN: I need 

21 some help here, bemuse I aro not an attorney. 

22 The 9tb Circuit, eecotding to the tmmng 

23 eotnpanies' inierpretatioa. ^d, we're net the 

24 ri^ court to heer (his ap]^? 

25 MS. HOUSTON: TWs right. 
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investigator KAumAN: The court 


Columbia Circuit Cow; level. 

2 

in Washingloa. D.C. is the correct court lo hear 

2 

Neither side has chosen to move , 

3 

(he Appeal? 

3 

in that direction. At (his point, die liilgalion 

4 

MS. HOUSTON: Tha( was the 9th 

' 4 

is prepared to proceed at the district eoun 

5 

Circuit's oplniaQ. lliat was not the opinion of 

5 

level as though the granting of summary Judgment 

6 ' 

(he mining companies. 

6 

had Iwt been entered. 

7 

investigator KAUFMAN: That’s 

7 

INVESTIOATOB KaUFMaN: I got it. 

a 

(he opinion the mining companies have of the 9th 

8 

MR. OVENS: ! undetslood where 

9 

Circmi decision. 

9 

you wets going, Kaufman. What the 9th 

10 

MS. UOUSTONi That's right. 

10 

Circuit Isold is the dlstriti court did not have 

11 

INVESTIGATOR KaUFMAN; So since 

11 

Jurisdiotien, 

12 

the person who appealed the district court 

12 

INVESnCATOR KAUFMAN: Bight 1 

13 

decision wiis die EPA me hens - did EPA 

13 

got you. 

U 

go to the D.C. eeurt and log tbeir appeal? 

14 

MR. GIVENS: b effect, 

IS 

MR- DIAZ; The answer is no. 

IS 

challenge the ^A, overturn Ae EPA'a 

IS 

The decision of (he distriet court was appealed 

26 

{ntapreodoB of (he faeillQf. Only the D.C. 

17 

hy the Department of Juscice oo behalf of the 

1'7 

Ckcuii did. So (hat took down die district 

18 

^A. 

18 

eouifs dedsien and left as the exUdng law. 

19 

investigator KAUFMAN: So (he 

19 

EFA's iueipreteiion of what is the fadliQ*. 

20 

Department of Justice went to (h.e D£. eottft and 

20 

INVESTIGATOR KAUFMAN: One of 

21 

appealed the Strict court decision? 

21 

the advintiges efbeing a oooanorney &, I Ask 

22 

MR. DIAZ: No. ' 

22 

very lunplc, basic questtons dial Idnd of help 

23 

INVESTIGATOR KAUFMAN: Help me. 

23 

all ef the rest of dw audiencaiundersioad 

24 

Tm nor a lawyer. You have joat said |i was 

24 

.better, because you lawyen use tsms like de 

25 

vacated. So there was nothing to appeal af^ 

.25 

novo. I cry to use them and 1 get (ongue-ded. 
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1 

it was vacated? 

1 

t hope, if nothing else, .this colloquy that 

2 

MR. DIAZ: There waa nothing 

2 

we've all had on this legal i&sua has ai least 

3 

for (he United Slates u appeal The 9th 

3 

hetp^ the audieoce and whoever is going to be 

4 

Circuit recognised that if anyone would like to 

4 

reading this tnnsaipt, which will probably be 

5 

challenge the NFL Ibting. the proper forum for 

S 

the ABorney General of the United Stales, 

S 

challenging an NFL lisPng. which is in the farm 

6 

undantafid a Ude bit better. 

7 

of an adminiatradve role, coh only he conducted 

7 

If none ef you have any further 

8 

in the D.C. Circuit Court of Appeals. 

8 

statements or clarificaiions. Ids look forward 

9 

The EPA would have no imesest 

9 

10 having your anorncy for the mining companies. 

io 

in challengiitg its own rule; therefore, if anyone 

10 

if she 80 chooses, put something on the nx^ 

u 

else would like to challenge that rule, they 

n 

on some ef the issues or all of the issues 

12 

would have to do bo before the D-C. eireulc. 

12 

raised here. 

13 

ombudsman MAR'HN: Sothu 

13 

1 thank everybody, and apologize 

14 

decision was probably Jurisdiciiana) in nature. 

14 

to this panel for lakmg this dme. but the EPA 

15 

MR. DIAZ: The eooelunon, 1 

15 

Regional Ceunsal did want to open this up for 

16 

believe, was jurisdledonaL 

16 

ciariftcadoD. I don't knew whe^er we got 

n 

SENATOR CRAPO: Let me odd one 

17 

thin^ clarified or not, but we will find out 

18 

further clarification. The district court 

IB 

when W6 read (he transcript. 

19 

granted whai was m victory to (he mining 

19 

Thank you so much. 

20 

eojT^any. The federal government spiled the 

20 

Okay. Lefs get to (he peat 

21 

decision. The 9th Circuit vacated (he dUtricc 

21 

paseL 1 guess we are, then, going to go from 

22 

court's grant of summary judgment and sent the 

22 

left to rioter ladies fust WehaveL^ura 

23 

iasim back to the district court, aaying that k 

23 

Skocr, Northwest Mining Association. 

24 

didn't .. (he Issue hod to be appealed again. I 

24 

TESTIMONY OF LAURA SKAER 

25 

guess, or reviewed again at the Disoiei of 

25 

MS. SKAER: Mr. Kauftnaa Mr. 
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[Video played.] 

Mr. Bowers. That is the end of the video. 

Mrs. Chenoweth-Hage. Mr. Chairman, I see my time is up. 

Mr. Bilirakis. I thank the gentlelady. 

Well, I think our time is up, and we will excuse the panel. 

I will just say Ms. DeGette is the only one of the members of the 
subcommittee left, but if she could have experienced — and she 
probably has, maybe even more so at Shattuck — what we have 
been going through down there regarding the premature decision- 
making without full and adequate research, I think we would all 
be pretty shocked and aghast at the overall picture. 

Ms. DeGette. If the gentleman would yield, that was the part 
of the problem that we saw in Shattuck, was apparently in the late 
1980’s, early 1990’s, under the Reagan/Bush, or at least the Bush 
administration, EPA, the initial record of decision was apparently 
made in back rooms between the Region 8 EPA administrator, 
Shattuck and heavens knows who else. 

So, you know, one of the great things that we have really cher- 
ished in Denver is the community activists who just wouldn’t take 
no for an answer ever and also the active involvement of the Om- 
budsman who really helped all of us who were working on it. So 
thank you for your leadership on this, and good luck to all your 
folks in Florida. 

Mr. Bilirakis. And good luck to all your folks in Denver, and 
hopefully we can work together when it comes to reauthorization. 

Mrs. Chenoweth-Hage. Mr. Chairman, before you bring the 
gavel down, I would just have one point that I would like to clarify 
that was brought up. That is the Asarco suit. That case was almost 
remanded — almost all of it was remanded back. So there are many, 
many other issues involved in the Superfund site in northern 
Idaho, and it will be in ongoing litigation. Thank you, Mr. Chair- 
man. 

Mr. Bilirakis. Thank you. 

Mr. Bowers and ladies, Ms. Boggiatto and Ms. Mosley, thank you 
so very much for taking time away from your families — Ms. Mosley 
brought her family with her — and your jobs to come here. Some of 
you have traveled quite a distance, and we appreciate it very much. 

Again, get that information to us and anything else that you feel 
you haven’t already communicated here today which you feel might 
be significant in what we are going to do. 

This hearing is adjourned. 

[Whereupon, at 12:50 p.m., the subcommittees were adjourned.] 

[Additional material submitted for the record follows:] 

[EPA did not respond to questions 2, 3, 6, and 9 of letter 
sent by Chairman Bilirakis and Chairman Oxley.] 
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Subcommittee on Environment and Hazardous Mat^'ials 
Cojnmittee on Energy and Commerce 
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Washington, D.C, 20515 

Dear Chairman Gillmor: 

Enclosed are the Environmental Protection Agency’s re^onses to a number of questions 
former Chairman Oxley submitted to us on December 6, 2000, as a result of testimony given by 
former Assistant Administrator Timothy Fields, Jr., at a hearing held on October 3, 2000 
concerning “the Role of the Environmental Protection Agency (EPA) Ombudsman in 
Addressing Local Concerns.” We will continue to work diligently to complete the remaining 
responses in a timely fashion. 

If you have any questions regarding this response, please do not hesitate to contact me or 
Caroline Previ of my staff at (202)260-4610. 


Sincerely, 



Michael H. Shapiro 
Acting Assistant Administrator 
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cc: Honorable Michael Oxley 
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Question 1: Residents around the Stauffer Chemical plant site in Tarpon Springs, Florida, have 
been concerned that EPA has advanced a decision concerning remediation of the site without 
conducting critical hydro-geological studies. EPA claimed these studies have always been 
planned as part of the design phase of the remedy for the Stauffer site. Is it standard procedure 
for EPA to first pick a remedy and then conduct the necessary scientific studies? If not, what 
particular conditions at the Stauffer site warranted the above-mentioned process? 

Answer: The EPA regulation governing the Superfund program, the National Oil and Hazardous 
Substances Pollution Contingency Plan (40 CFR Part 300), describes our approach to site 
assessment and remedy selection: 

“In managing CERCLA sites, EPA must balance the goal of definitively characterizing 
site risks and analyzing alternative remedial approaches for addressing those threats in 
great detail, and the desire to implement protective measures quickly. EPA intends to 
balance these goals with a bias for initiating response actions necessary or appropriate to 
eliminate, reduce, or control hazards posed by a site, as early as possible. EPA will 
promote the responsiveness and efficiency of the superfiind program by encouraging 
action prior to or concurrent with conduct of an RI/FS as information is sufficient to 
support remedy selection. (Emphasis added) 

EPA collects data in a phased approach, collecting the information we need to support 
the decision at hand. Specifically, EPA conducts the key scientific investigations required to 
select a remedy, then identifies and gathers such additional data as may be necessary to refine 
the remedy. This approach allows EPA to identify and immediately address the greatest risks 
posed by contaminated sites without delaying implementation of the cleanup remedy. 

The Stauffer Chemical Plant site in Tarpon Springs, Florida, contains unknown amounts 
of buried air reactive materials (materials which might catch fire upon exposure to air) and shock 
sensitive (explosive) materials. During the remedial investigation of the site, under EPA’s 
direction, Stauffer conducted numerous tests of area groundwater quality, depth, and flow 
direction necessary for implementation of the containment remedy. Subsequently, EPA 
identified containment, rather than excavation, as the most appropriate long-term solution to 
protect human health and the environment, and determined that further on-site and off-site study 
to further characterize site conditions could proceed concurrently with the remedial design. 

Because of community concerns regarding the containment remedy, EPA withdrew the 
Consent Decree for Remedial Design and Remedial Action prior to its entry by the federal 
district court. Instead, EPA signed an enforceable agreement with the responsible parties to 
conduct additional studies at the site to further characterize site geology and groundwater flow to 
ensure long-term protectiveness of human health and the environment over the life of the 
remedy. These studies are ongoing and are expected to be completed by early 2002. 
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Question 4: During the hearing, it was indicated that Mr. Bob Marlin did not provide testimony 
to the Subcommittees in accordance with the instructions put forth in his letter of invitation since 
he was informed by the Office of Congressional Affairs that his testimony or joint testimony 
would be prepared for him. This discussion occurred on September 22 '^. Prior to this 
discussion, during this discussion, or at any point after this discussion, did you or any other 
employee of EPA tell or indicate in any manner to Mr. Martin that he was not allowed to 
provide a separate written statement and testimony to the Subcommittee? 

Answer: It is common Agency practice to prepare joint congressional testimony for multiple 
EPA witnesses appearing together. Joint testimony is not intended to prevent witnesses from 
testifying, rather it is more efficient and a better use of Agency staff resources to prepare one 
written statement that addresses hearing issues than prepare duplicative testimony. This 
common practice was described in detail to Mr. Martin more than a week before the hearing. I 
am not aware of any instance where Mr. Martin was prevented from providing testimony to the 
committee. 


Question 5: Is Mr. Bob Martin considered to be a employee of the Office of Solid Waste and 
Remmediation(sic) who is subject to your authority as Assistant Administrator of that office? 
Assuming adequate grounds, could you fire Mr. Martin? Can you determine or recommend the 
budget level for Mr. Martin’s office? 

Answer: Mr. Bob Martin is a career employee of the Office of Solid Waste and Emergency 
response and, as such, is subject to the same requirements as other career civil servants. Hired as 
a non-supervisory environmental protection specialist in 1992, Mr. Martin, who remains in this 
same title, series, and grade, is subject to the requirements of federal and Agency conduct and 
discipline policies as well as to the Agency performance management system requirements, 
detailed in each employee's performance standards. As reflected on his official position 
description cover sheet, Mr. Marlin has, since the inception of his employment, been designated 
as a management official, as defined by Title VII of the Civil Service Reform Act. Management 
officials actively participate in shaping and interpreting the organization's policies, but are not 
supervisors of Federal employees. 

As with any employee in my organization, I am responsible for taking appropriate 
corrective action when an employee's misconduct, delinquency, carelessness, or negligence are 
such that a separation from the service must be effected in order to promote the efficiency of the 
government. Likewise, as his supervisor, I am responsible for correcting any performance 
deficiencies. 

In response to your question concerning the level of my involvement in determining the 
budget level for Mr. Martin’s office, the fiscal year (FY) 2001 budget for this function was 
developed as part of our standard process for allocating resources across the Office of Solid 
Waste and Emergency Response. As a starting point, my staff looked at the actual expenditures 
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for this function in FY2000 and met with Mr. Martin and staff to explain the numbers and to 
give him an opportunity to identify other needs. In FY2000. direct funding for the OSWER 
National Ombudsman function, in Headquarters, was $500,000 (primarily staff salary, grantees, 
travel and hearing expenses). For FY2001, OSWER has budgeted more than $900,000 to 
directly support the ombudsman function. This represents a significant, almost two-fold, 
increase over allowances allocated for National Ombudsman investigations in previous years. 
The budget increase provides funding for an additional full-time staff person, two additional 
interns, a consultant, and more travel. 

I would like to point out that historically, in all cases when the need has arisen, additional 
funds have been provided to the ombudsman function. In addition, the Ombudsman, depending 
on the site and issues under review, has accused the technical expertise of EPA’s professional 
staff resources, such as the Office of Emergency and Remedial Response, to supplement his 
investigative efforts. Because these needs vary from year to year, it is difficult to predict the 
nature and amount of these supplemental needs. In addition to the OSWER National 
Ombudsman, there is a strong Regional Ombudsman network, with a counterpart in each of the 
ten EPA Regional Offices. This network is available and fully funded. 


Question 7: Congress originally provided that the Office of the Ombudsman report to the 
Administrator of EPA. Do you think the Office should retain this original statutory mandate? If 
not, why? 

Answer: The Resource Conservation and Recovery Act (RCRA) did not/does not statutorily 
mandate that the Office of the Ombudsman report directly to the Administrator of EPA. The 
RCRA statute simply states “The Administrator shall establish an Office of Ombudsman, to be 
directed by an Ombudsman.” Further, the House Committee on Energy and Commerce report 
(Rept. 98-198, May 17, 1983) which accompanied H.R. 2867, reiterates that “The Committee ... 
has adopted a provision establishing, within the Agency, the Office of Ombudsman.” Because 
Congress did not specify/direci where the Ombudsman Office should be located within the 
Agency, we believe Congress felt it was best left to the Administrator’s discretion. 


Question 8: You state that many people don’t know how to get information on solid and 
hazardous waste programs or are frustrated by program complexities. Why have EPA personnel 
failed to provide easy access to this information? How many employees work in providing 
information to the public on solid and hazardous waste sites on a full-time, permanent basis? 

Answer: Former Assistant Administrator Timothy Fields, Jr.'s statements in his written 
testimony that members of the public and regulated community may either not know how to get 
information or may feel frustrated in their attempts to cope with the complexities of these 
programs were made in an effort to explain one of the numerous capacities the Ombudsman may 
be called upon to serve in by the public. This statement was made to convey that during the 
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initial years of the Ombudsman program, most of the assistance sought by the public was for 
help understanding the complexities of the relatively new hazardous waste cleanup programs. 
Over time, the Agency has worked hard to develop and put in place mechanisms to help the 
public and the regulated community understand these programs. As such, the function of 
Ombudsman has evolved and now is focused primarily on other activities. 

The Office of Solid Waste and Emergency Response continues to work to provide 
interested parties with easy access to information. We maintain the EPA RCRA, Superflind & 
EPCRA Hotline which is a publicly accessible service that provides up-to-date information on 
several EPA programs. The Hotline responds to questions on the Resource Conservation and 
Recovery Act (RCRA) which includes the Underground Storage Tank (UST) program; the 
Comprehensive Environmental Response, Compensation and Liability Act (CERCLA or 
Superfimd); the Oil Pollution Act (OPA); the Emergency Planning and Community 
Right-to-Know Act (EPCRA); and the accidental release prevention provisions of the Clean Air 
Act (CAA). The Hotline offers information to a broad audience including consultants, 
manufacturers, members of trade associations and envirorunental organizations, lawyers, health 
professionals, state and local government representatives, citi^ns, and other callers with diverse 
backgrounds and varying degrees of regulatory knowledge. The Hotline’s automated message 
system supplies information on hot regulatory topics and directs each caller to the appropriate 
Hotline program area. Last fiscal year the Hotline received over 85,000 calls. 

Callers can speak to a Hotline staff member who specializes in the RCRA/UST or the 
EPCRA/Superfimd/OPA/CAAl 12(r) regulations. The Hotline's team of Information Specialists 
relies on federal regulations and various forms of EPA guidance to provide quick, accurate 
responses to questions on these regulatory programs. Hotline employees do not answer 
questions which require interpretation of EPA regulations or policies, demand legal analysis, 
involve unresolved issues, or pertain to state-specific requirements. Such questions are referred 
to the appropriate EPA office, federal or state agency, or other source. In addition, every month 
the Hotline compiles frequently asked regulatory questions for which EPA has provided answers 
and prepares them in a question and answer format. These questions and answers are then 
published in the Monthly Hotline Report. Reports also contain summaries of Federal Registers 
and publications. Parties interested in ordering EPA publications pertaining to any of the 
Hotline's program areas can speak to a Document Specialist. 

EPA has done much to promote electronic accessibility to information. EPA makes a 
wide variety of resources available via the Internet through the Office of Solid Waste and 
Emergency Response Home Page. On the home page one can find the RCRA, Superfund & 
EPCRA Hotline Guide to Electronic Resources, which provides information on EPA's 
public-access Internet servers, bulletin board systems, and electronic mailing lists. The Guide 
also provides instructions for subscribing to the Hotline to receive automatic updates on 
regulations and program information. EPA also maintain the RCRA Online database which 
enable users to locate documents that cover a wide range of RCRA issues and topics. 
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Many times, for people living near Superiund sites to be well-informed and involved in 
decisions concerning sites in their communities, direct personal contact with an EPA staff 
members works best. Through years of implementation of the program, EPA has determined 
that early and meaningful community involvement in the cleanup decisions is important in order 
to have a successful Superfond site cleanup. On-Scene Coordinators, Remedial Project 
Managers and Community Involvement Coordinators work with community members to ensure 
they understand what Superfimd activities being conducted at a site and how the community can 
participate in the process. Each year, EPA staff members conduct hundreds of public meetings 
and door-to-door visits, and distribute thousands of fact sheets to communities. Many times 
EPA establishes a satellite office near a Superfimd site to ensure community members have easy 
access to Regional staff. Some Superfimd sites have non-English speaking populations 
surrounding them. In these cases, EPA translates public information documents into the 
languages of the people living near the site and provides interpreters at public meetings. 

EPA also provides communities with independent technical assistance so that they are 
better able to meaningfully participate in cleanup decisions. The Technical Assistance Grant 
(TAG) program and the Technical Outreach Services for Communities (TOSC) program are two 
examples of this effort. 


Question 15: If the Office of Ombudsman decides to schedule a public meeting, is the 
Ombudsman required to get clearance within the Agency? If so, from whom? 

Answer: Currently the Ombudsman is not required to get clearance within the Agency if he 
decides to schedule a public meeting. Subsequent to the October 3, 2000 hearing, the Agency 
made available for public comment the draft “Guidance for the National Hazardous Waste 
Ombudsman and Regional Superfund Ombudsmen Program.” In this draft guidance the Agency 
is taking the approach that the Ombudsmen are generally precluded from investigating an issue 
or dispute which is in litigation, i.e., pending before a court unless concurrence is first obtained 
from the Assistant or Deputy Assistant Administrator for the Office of Solid Waste and 
Emergency Response or the appropriate Regional or Deputy Regional Administrator. The 
presumption is that Ombudsmen should not take action on an issue or dispute which is in 
litigation since that issue is in the hands of an independent tribunal for decision, as provided for 
by the relevant statute. In addition, the public has access to that tribunal to raise serious 
concerns. This approach also avoids creating the false impression that the Ombudsman’s office 
is an alternative forum for arguing controversial issues, which would result in confrision, 
inefficiency, and potentially conflicting statements about the Agency’s position. 

It should be noted that this presumption against investigations would apply to an “issue 
or dispute” that is before a court for consideration. Thus, the fact that a site or facility is in 
litigation does not necessarily mean that the Ombudsman should refrain from conducting an 
investigation of all issues arising at that site or facility. For instance, if the issue before a court 
is the authority of the Agency to get access to a piece of property, that would not create a 
presumption against an investigation of alleged deficiencies regarding remedy selection. 

I want to make it clear that the guidance is a draft, and until finalized, does not affect the 
current Ombudsman program. In addition, I assure you that we have no intention of making the 
guidance effective while it is out for public comment. 
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UNITED STATES EMViROMMENTAL PROTECTION AGENCY 
WASHINGTON, O.C. 20460 

February 1 2, 2001 


TO: Michael Shapiro 

Acting Assistant Administrator, OSWER 

FROM: Robert J. Martin ftJM 

National Superfond and Hazardous Waste Ombudsman 

SUBJECT: National Ombudsman's Response to House Commerce Committee Questions 


I am writing in connection with your Office's request for me to respond to questions from 
Members of the Subcommittee on Finai^e and Hazardous Materials and the Subcommittee on 
Health ami the Environment following the October 3, 2000 hearing. The following are the 
factually accurate answers to the questions you assigned to me (attachment 1 ): 

1 0. The relevant statute which created the Office of the Ombudsman has expired. Since the 
expiration of the statute, what changes, if any. have been made with respect to the procedures 
under which the Office of the Ombudsman operates? For e.xample, the statute (42 U.S.C. 691 7) 
directs the Ombudsman to make recommendations directly to the ERA Administrator. Can the 
Ombudsman still make any report or recommendations directly to the Administrator? If not. 
please describe what clearances the Ombudsman would have to obtain before making any 
recommendation or report to the Administrator. 

Answer: One (1) week after my receipt of a subpoena to testify before a Federal Criminal 

Grand Jury related to the Times Beach, Missouri Ombudsman case in September 
1 997, the Office of Ombudsman was abolished by Acting Assistant Administrator 
Tim Fields (Attachment 2). In February of 1998. Acting Assistant Administrator 
Fields signed a policy directive for my activities that severely constricted my 
Ombudsman procedures, which were in place over several years (attachment 3). 

On January 3, 2001, the EPA Management published the proposed Guidelines for 
the National Ombudsman and the Regional Ombudsman in [he Federal Register 
w'hich would further constrict my functioning as a real Ombudsman at EPA 
(Attachment 4). 

1 1. When was the last time the Ombudsman met with the Administrator of EPA ? i'Vhat v\a5 the 
complaint, issue, or grievance that was discussed 

Answer: Never. 
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12. B'hen was the last time the Ombudsman made any report or recommendation directly to the 
Administrator of EPA ? What was the content or subject matter of this report or recommendation? 

Answer: , Never, 

1 3. Please indicate how many public complaints, grievances, and concerns have been received by 
the Office of the Ombudsman over the last five years. Please indicate whether these concerns, 
complaints, or grievances show any pattern or commonalities. 

Answer: The Ombudsman has received ^proximately 15,000 complaints, grievances and 

concerns in the past five (5) yeare, Th^ complaints, grievances and concerns 
show a pattern that (1) EPA doesn’t listen, (2) EPA shows no compassion, (3) EPA 
is not thorough, (4) EPA is less than forthright in dealing with the public and private 
sectors. 

] 4- Please describe the principal functions of the Office of Ombudsman as it functions today. We 
understand from reading your testimony that the main functions of the Office of the Ombudsman 
are to receive concerns, gather information, and investigate and mediate disputes. Please provide 
us with more specific information in this regard, including: 

a. Is there any hotline set up for people to call at EPA or within the Office of the 
Ombudsman. If a hotline operates outside of the Office of the Ombudsman, how 
and on what basis are calls or inquires referred to the Office? 

Answer: The toll free hotline number for the Ombudsman is 1-800-262-7937. There 

are separate hotlines which are operated under the control of EPA 
Management and EPA management shares complaints with the Ombudsman 
at their discretion. The principal EPA management official responsible for 
the Superfund hotlines is the Superfund Director (OERR), Mr Steve Luftig. 

b. When the Ombudsman receives a concern, complaint, or grievance, how does 
the Office and your Office decide how it will be handled, e.g., whether to 
investigate the concern, complaint, or grievance further, or whether to dismiss or 
mediate the dispute, or to otherwise seek resolution among the parties. 

Answer: Please see attachment 3 [Memo dated February 27, 1 998 describing the 

present policy outlined by (then) Acting Assistant Administrator Fields]. 

15. If the Office of Ombudsman decides to schedule a public meeting, is the Ombudsman required 
to get clearance within the Agency? If so. from whom? 

Answer; The Ombudsman must get clearance from the Assistant Administrator of the Office 
of Solid Waste and Emergency Response (OSWER) and/or the Deputy Assistant 
Administrator of the OSWER. Specifically, travel must be approved and the 
Assistant Administrator and/or the Deputy Assistant Administrator must contract 
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for a room, court repoitar, publicity for the event, etc., since I have no management 
authority to supervise r^urces. 

16. Do you believe the Ombudsman statute should be re-authorized? Ifyes, howwouldyou 

change (improve upon, expand, reduce) your current job description? 

Answer Yes, the Hazardous Waste ai^ Sup«^nd Ombudsman Office should be 

reconsiimted and reauthorized consistent with H.R.3656 for a period of ten (10) 
years. Moreover, the legislation to reaudiorize the Office of Chnbudsman should 
include, at a minimum: 

* Re-establishment of the Office of Ombudsman; 

* Allocation of resources under the control of the Office and as 

defined by the Office, to implement the function; 

* Authorization to perform duties consistent with the IRS 

Ombudsman function, already established by Congress. 

Attachment 1 -OS WER Request to Ombudsman to AnsNver selected Questions from Committee on 
Energy and Commerce. 

Attachment 2-Document dissolving the Office of Ombudsman and Martin’s Response. 

Attachment 3-Pi^ent Policy Enacted by Acting Assistant Administrator Fields, February 28, 

. 199S, 

Attachment A~Canton Repository, February 11, 2001, ‘'New Guidelines for Ombudsman Crucial 
for lEL.” 


cc: Administrator Christine Todd Whitman 

Acting Deputy Assistant Administrator Steve Luftig, OSWER 
Acting Deputy Assistant Administrator Devereaux Barnes, OSWER 
Special Assistant Caroline Previ 
Congressional Affairs 

✓ tlS House Energy and Commerce Committee 
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Attachment 1 


January 12, 2001 


Note 

From: Caroline 
To: Bob Martin 

In mid-December, I provided your staff with a copy of the letter from Congressman 
Oxley transmitting the follow-up questions from the October 3,2000 House Hearing (attached). 
I’m now starting to draft responses to the questions. There are several questions that only you 
and your staff can answer, specifically, questions 10, 11, 12,13, and 14. Of course, your input 
on the other questions would be greatly appreciated. We need to get our response over to the 
Hill as soon as possible. Please let me know ASAP, how soon you can provide me your draft 
responses. 

Attachment 

cc: Tim Fields 
Mike Shapiro 
Spencer Haynes 






^ouse of ^epcesenfatibes 

Committee on Commerce 

Room 2125. Rjptuctt feouse (©ffitr JSuilJjing; 
®Hast)ington. 5BC 20515-6115 
December 6, 2000 


Assistant Administrator Timothy Fields, Jr. 

Office cf Solid Waste and Emergency Response 
United Stales Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 

Washington, D.C. 20460 

Dear Assistant Administrator Fields:, 

On October 3, 2000, you testified before the Health and Environment Subcommittee and the 
Subcommittee un Finance and -Hazardous Materials concerning '’the Roje.of tU? Eavironmeotal 
Protection Agency (EPA) Ombudsman in Addressing Local Concerns.’'. As- part of our review of 
this matser, '•'•e would request that you provide responses- to the following. questions by-December 
22 , 2000 , 

( 1 ) Residents around the Stauffer Chemical plan site in Tarpon Springs, Florida have been 
concerned that EPA has advanced a decision concerning remmediahon of the site without 
conducting critical hydrogeological studies. EPA claimed these studies have always been 
planned as part of the design phase of the remedy for the Stauffer site. Is it standard 
procedure for EPA to first pick a remedy and then conduct the necessary scientific studies? 
If not, what particular conditions at the Stauffer site warranted the above-mentioned process? 

(2) On February 29,2000, Chairman Bilirakis submitted a request fora list of all Superfund 
liabilities held by the primary responsible party (PRP) responsible forclsanup cfthe Stauffer 
site. As of the date of this letter, a response has not been received. Please provide a response 
to this request or a specific date by which a response will be received. 

(3) Your statement of October 3, 2000, took credit for changing a failed "mound and cap" 
remedy at the Shatiuck Superfund site. How does the decision with respect to Shattuck 
affect other sites, such as Stauffer, in which the-same remedy has been proposed? In light 
of (lie action taken at Shattuck, does HP.A plan to comprehensively review al! other "mound 
and cup" remedies? If nou please explain, please also mdicate any applicable criteria or 

■ other conditions which affected the decision '.o change the "mound and cap" remedy at 
Shattuck. 
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Assistant Administrator Timothy Fields. Jr. 
Page 2 


(4) During the hearing, it was indicated that Mr. Bob Martin did not provide testimony to 

the Subcommittees in accordance with the instructions put forth in his letter of invitation . | 
since he was informed by the Office of Con^^ional Affairs that his testimony or joint 
testimony would be prepared for him. This discussion occurred on September 23'*^ Prior 
to this discussion, during this discussion, or at any point after this discussion, did you or any 
other employee of EPA tell or indicate in any manner to Mr. Martin that he was not ailowed 
to provide a separate written statement and tesumony to the Subcommittees? 

(5) [s Mr. Bob Martin considered to be an employee of the Office of Solid Waste and 
RemmediaCion who is subject to your authority as Assistant Administrator of that office'i’ 
Assuming adequate grounds, could you fire Mr. Martin? Can you determine or recommend 
the budget level for Mr. Martin's office? 

(6) Please indicate on what specific matters the EPA Ombudsman is required to obtain prior 
approval from your office, or from othra- office within HPA. Please indicate how any 
requirements for prior approval of Ombudsman actions are consistent with the intent of Che 
statutory law which initially created the Office of the Ombudsman. 

(7) Congress originally provided that the Office of the Ombudsman report to the 
Administrator of EPA. Do you think the Office should retain this original statutory 
mandate? If not, why? 



(8) You state that many people don’t know how to get information on solid and hazardous 
waste programs or are ^strated by program complexities. Why have EPA personnel failed 
to provide easy access to this information? How many employees work in providing 
information to the public on solid and hazardous waste sites on a full-time, permanent basis? 
How many employees work in the National Ombudsman Office on a full time, permanent 
basis? 




(9} Your statement indicates that the Ombudsman is not to advocate for aparticular outcome 
at a site being investigated or to advocate with regard to a particular complaint, but that the * 

Office should primarily focus on the Agency's procedures and how citizens and other ^ 

interested parlies are treated under those procedures. If, during one of t he Ombudsman-^ 
investigations, this Office uncovered something seriously wrong - not in Drocedare. but I Q ■ 
substance - does your statement mean that the Ombudsman is powerless to do anvihing,^ 
about it? If the Office is not powerless, please desenbe what actionsme Ombudsman Office 
is allowed to take with respect to a proposed remedy or a specific complaint with respect to 
a selected remedy. 


(10) The relevant statute which created the Office of the Ombudsman has expired. Since ^ 

the expiration of the statute, what changes, if any. have been made with respect to the v 
procedures under which the Office of the Ombudsman operates? For example, the statute 
(42 U.S.C. 6917) directs the Ombudsman to make recommendations directly to the EP.A 'V.- 
Administrator. Can the Ombudsman still make any report or recommendations directly to 
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Assistant Administrator Timothy Fields, Jr. 
Page 3 


the Administrator? If not, please describe what clearances the Ombudsman would have to 
obtain before making any recommendation or repon to the Administrator. 

(11) When was the last time the Ombudsman met with the Administrator of EPAl’ What 

was the complaint, issue or grievance that was discussed? 

( 12) When was the last time the Ombudsman made any report or recommendation directly 
to the Administrator of EPA? What was the content or subject matter of this report or i' 
recommendation? 

(13) Please indicate how many public complaints, grievances, and concerns been received 
by the Office of the Ombudsman over the last five years. Please indicate whether these 
concerns, complaints, or grievances show any pattern or commonalities. 


(14) Please describe the principal functions of the Office of Ombudsman as it functions'^., 
today. We understand from readii^ your testimony that the main functions of the Office of 
the Ombudsman are to receive concerns, gather information, and investigate and mediate 
disputes. Please provide us with more specific information in this regard, including; 

(a) Is there any hotline set up for people to call at EPA or within the Office of the 
Ombudsman. If a hotline operates outside of the Office of the Ombudsman, how and 
on what basis are calls or inquires referred to the Office? 


(b) When the Ombudsman receives a concern, complaint, or gnevance, how does 
that Office and your Office decide how it will be handled, e.g,, whether to investigate 
the concern, complaint, or grievance further, or whether to dismiss or mediate the 
dispute, or to otherwise seek resolution among the parties. 


(15) If the Office of Ombudsman decides to schedule a public meeting, is the Ombudsma^^,r\ 
required to get clearance within the Agency? If so, from whom? 


(16) Do you believe the Ombudsman statute should be re-authorized? If yes, how would 
you change (improve upon, expand, reduce) your current job description? 




Thank you for your assistance in this matter. If you have any questions regarding any matter 
involved in this request, please do not hesitate to contact Mr. Robert Meyers or Mr. Amit Sachdev 
of Committee staff at (202) 225-2927. 



Michael Bilirakis 
Chairman 

Subcommittee on Health 
and Environment 
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vfC'T^ TQ TIMOTHY FIZLIS JR. 


I jus" recaived my ccpy cr my "Performance Agreement;, 
.Appraisal a.nd Certiiicarion for Super-/isor, Managers a.no 
Execu-ives" for nhe period of 10/01/96 t.Hrough 09/30/5' 
and r.criced Phan you dad changed ay job on Line 2 of ode 
Ecra from "Direcoor of the Codoudsaa.n Office for CSWER" 

00 "Cmbudsaan for CSVER" (see .Aooac.dmeno I) . 

He did net discuss any cda.nges in ay job in the October 
31, 1997, evaluation aeeti.ng. On the face of the above 
referenced dccuaent, you made and initialed this c.ta.tge 
on October 31, 1997. 

On October 23, 1997, I provided you a copy of ay subpeen 
to appear before an aapanelad Grand Jury of the United 
States District court for the Eastern District of 
Missouri (see Attachaent 11) . I gave testimony on 
Hoveaber 5, 1997, in which, aacng ether matters ralati.tg 
to the Times Seac.h Superfund sits, I described my job 
to the Grand Jury. My job has been and continues to be 
the Director of the Office of Ombudsman, Office of Solid 
Haste and Emergency Response, United States Envirennenta 
Frotecticn Agency (see .Attachment III) . 

1 wculd be crateful if vou would have the change which 
you initialed on Cotober 31, 1957 appropriately 
corrected, and provide me a copy of the corrected 
version. 

Thanh you. 

Rccert J. Martin 
Attachments 


cc: Mr. Shaprio 


n»cyc:aa'S«ve:aoi* *'in Sssw ••'•-es =-■’ ^iwr -lO*'. -ts:gg''s, 
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Attachment 3 



\f-M0R.-iN7jf;V 


sCCC "VAST; iNC i.'A£SO«NCi' 
■“•cS^CAiSe 


SUBisCT: Clarincarioa of Rasconsibiiicss of Rsgiocai Siu:erfind 

Ombudsmea and Headquaners Kazirdous Waste Ombudsnran 


FRO^[; 


Timothy Fields, ir. 

Acdng Assistant Adrrnnis^ator 



TO; Waste Management Division Directors 
Regions I-X 

Since the appointment of the initial team of ten Regional Sapernind Ombudsmen in 
March 1 996, there has been same conrusion about the respecdve, and sometimes overlapping, 
roies of the Regional Ombudsmen and the Headquarters Hazardous Waste Ombudsman, 3ob 
Martin. I am hopeful that the following claniic^ons will help reduce misunderstanding and 'will 
help increase the emciency of the activities of both the Headquarters Ombudsman and die 
Regional Superfiind Ombudsmen. 

OSWER Lnidaily established the Headquarors Office of Ombudsman in May 1986, under 
the authohcy of the HSWa amendments of RCRA, “to receive [and provide assistance 'with 
respect :o| individual complaints, grievances, requests forinfoimanon submitted by any person 
'wii respect to [HSWa or RCRA]." As ociginally envisioned, the Keadquarers RCRA 
Ombudsman was to collaborate with ten Regional RCRA Ombudsme.*i. However, these 
Regional RCRA counterparts did not remain mlly occanonai. Subsequently, OSWER expanded 
the Heiidquaners Ombudsman funedon to include Sucerfund issues. 

Ea October 1955, the Administrator announced a set of Superfund Adminisxradve 
Reforms, including the creatioa of a new position in each Regional Office — the Regional 
Siitrerfund Ombudsman. Tnis initiative was in response to the need to provide increased and 
more direct access by stakeholders to the Regional Suceriund programs. .All Regional 
Admimstrators responded in a positive manner to this reform and appointed Regional Superfund 
Ombudsmen by March of 1996. Since 'diac ame, as eavrsioned, all ten Regional Ombudsmen 
have served as k;oincs of contact for the public and have helped resolve stakeholder concerns. 

For die past wo years, the Regional Ombudsmen have attempted to collaborate '.vith me 
Headquarters Ombudsman. During this time, however, there has been some misunderstanding as , 
CO the respective roies and responsibilities of the Regior4ai and Hiadquarters Ombudsmen, and 
there exists the potential for conflicting or duplicarive actions by the Ombudsme.n. With input 
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:escsc::ve pcsi'-icns. 


Hescc’^artsrs Orr.buc5r::ar-. ' an xcay z.sr.r-s.z :-t: 


Tr.srs are, of course, sene ccnncpi anribures of both ocsiiions. for exarrrp-ie. ':c;r. ne 
?.e 2 ionai and Keadquaners Omeudsnes ”Aail receive, and srevtde assistance *o, ndiv'.c'uai 
comoianta. grievances, requests for infonnaiion sixmlcted by any person. Tne foilowing cuotes 
ren ne OS''iv'ER '‘Hazardous Waste Ombudsman Handbook’’ will also ser/e :o clar.r/ ihe 
cennen roles of both ±e Regional and Headquarters Ombudsmen; 

The ... Ombudsman must exhibit total objecavity in order to resolve differences berveea 
citizens, the regulated community aiKi EPA, WTiiie striving to be objecuve. die 
Ombudsman must remember that he or she is part of EPA’s mission and thus, must work 
'vitfain EPA's system to address problems rather than standing apart 
and criticizing the Agency... 

It must be emphasized that the Ombudsman lacks the legal authority to reverse or medir/ 
any program decision or acdons, either chose already taken or those that may be taken in 
±e future... 

It is important to emphasize that the Ombudsman will not be an ‘advocate’ for ie 
.Agency or the public. He or she is not a substicute for die normal appeal process. 

Within these accepted boundaries, the Regional and Headquarters Ombudsmen 'will be 
able to provide additionai access to cidzen coacerm and infonnatioa requests and thereby help 
the public better understand and participate in the Supernind process. 

.According to protocols developed by the Regional Supernind Ombudsmen over the past 
TWO vears, the Regional Ombudsmen wtil serve as die primary source of response to citizea 
complaints and requests for informadon or assistance, whether these citizen contacts come arst 
to die Rezional or to the Headquarers Ombudsman. Ail Superfund-reiated contacts to the 
Headcuarters Ombudsman will inidaily be forwarded to the appropriate Regional Ombudsman. 
The Headauaners wtU take the lead on onl y major Suneriupd matters which 

th e Regional Sucerfund Ombudsman recommends as aado^aii y 
concuire^e Hv the .Asgi^^f of OSWig, In addition, the Headquarters 

Ombudsman will continue take the lead in responding to cidzen concerns and inionnadon- 
requests related to the RCRA program. 

Tne Headquarters Ombudsman will also, on ai least a quarterly basis, advise the Regional 
RCR.A and Supetfund staff of progress on any macers'he or she is handling. The Headquarters 
Ombudsman will always give the appropriate Regiocai hazardous waste program stall advance 
notice of Regional visits that the Headquarters Ombud sm an plans to make. 

I bedeve that this ciariftcaaon of the roles and responsibilities of the Regional Supe.'rund 
Ombudsmen and die Headquarters Hazardous Waste Ombudsman will help increase the 
efneienev of ail these positions. I welcome your coenmeats oo this memorandum and your 
2s.'- ’-i-T.e as to hc’w' -wfe rught ..mpreve cperittcn of diise :n:pcrar.t far.c;ic.~2. 


P.esionai Superfund Ombudsmen, Regions I*X 
.-ieacc'uarters Hazardcas Waste Ombudsman 
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Attachment 4 

p.Ec- t^rrnK-. V’ z . \ I . o \ 

New guidelines for ombudsmen 
crucial for lEL 

By PAUL M. KRAVVZAK Copley Washington correspondent 

WASHINGTON — For the past 16 years, communities unhappy with 
decisions the U.S. Environmental Protection Agency made about local 
hazardous waste sites have turned to the national ombudsman in the EPA’s 
Superfund office. 

Many say the office has played an invaluable role as a check on controversial 
and possibly flawed plans on how to clean up toxic Superfund sites and other 
landfills that could affect the health of hundreds or thousands of people. 

Now, some say, the independence, credibility and effectiveness of the 
ombudsmen are threatened by new guidelines proposed by the EPA. 

Critics say they could cost the public a crucial independent voice by, for 
example, letting the EPA decide if the national ombudsman has jurisdictions 
and keeping the ombudsman out of sites where lawsuits have been filed. 

Had the guidelines been in place in 1998 when Lake Township area residents 
asked for the ombudsman to review cleanup plans at the Industrial Excess 
Landfill, the guidelines would have made it more difficult to initiate and 
conduct an investigation, said Hugh Kaufman, former chief investigator for 
Ombudsman Bob Martin, 

“We would not readily have been able to hold hearings and do what we did,” 
Kaufman said. 

The ombudsman can’t overturn or modify EPA decisions. But he can make 
recommendations, suggest changes and identify problems with EPA plans. 

Even without the proposed guidelines, the ombudsman’s office has had to cut 
back on its work, and that has affected communities with Superfund sites, 
including Lake Township. 

Martin opened the investigation at Lake’s toxic landfill in early 1999. He 
suspended it late last year, saying the EPA’s reassignment of Kaufman to other 
duties deprived him of the manpower needed to continue. 


Threaten independence 
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But the new guidelines could threaten the most crucial aspect of the office — 
its independence. 

'The crux of this is independence,” said Dean Gottehrer, who is reviewing the 
guidelines for the U.S. Ombudsman Association, which represents government 
ombudsmen. 

In order for an ombudsman to be effective, Gottehrer said, “nobody can 
instruct the ombudsman what to investigate and what not to investigate, how to 
conduct an investigation, whom to interview, whether to hold public meetings, 
whether to record interviews or meetings, what to put in public reports, things 
of that sort.” 

The 1 5-page guidelines say the ombudsman will be “free from actual or 
apparent interference in the legitimate performance of his/her duties.” 

But Gottehrer, whose office is preparing a letter asking the EPA to withdraw 
the guidelines, said they actually create loopholes allowing EPA officials to 
suppress investigations and criticism. 

Not so, according to Michael Shapiro, acting assistant administrator of the 
EPA’s Office of Solid Waste and Emergency Response, which oversees the 
ombudsman. He said the guidelines are needed to clarify the ombudsman role, 
but will preserve his independence. 

Setting up structure 

“What has happened over time is the nature of the work of the ombudsman has 
evolved past what any previously existing agency guidance dealt with,” 

Shapiro said. “As a matter of good government, we felt it was important to 
articulate a framework ... consistent with the intent and nature of the 
ombudsman function, but at the same time allowing everyone io understand 
what parameters governed the ombudsman operation.” 

Congress passed a law creating the ombudsman in 1984 but did not renew the 
law when it expired in 1989, The office has continued to exist under the 
authority of the EPA, an agency that reports to the president. 

Late last month, two lawmakers aimounced plans to introduce another law 
giving the ombudsman congressional authorization. 

Gottehrer believes the provision in the guidelines with “the greatest potential of 
compromising the ombudsman’s independence" is one that gives regional 
ombudsmen authority to investigate regional matters and puts the EPA in 
charge of resolving disputes between the national and regional ombudsmen 
over jurisdiction. 

The EP.A created the regional ombudsman office in 1995 and appoints 
ombudsmen in each of the agency’s 10 regions. Unlike the national 
ombudsman, the regional ombudsmen report to regional EPA officials. 
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The guidelines say the regional ombudsmen are “situated to serve as the first 
point of contact for members of the public” and will concern themselves with 
matters that "fall within the territorial boundaries of the region.” 

If the matter “involves a nationally significant issue, the regional ombudsman 
should consult with the national ombudsman about who is best suited ... to take 
the lead on the inquiry.” 

And in “rare situations when there is not agreement,” the EPA steps in to 
resolve the dispute. 

EPA encourages national and regional ombudsmen to cooperate but, “right 
now, there is no process for resolving” disputes, Shapiro said. 

But Gottehrer sees a potential for a regional ombudsman to insist on going to 
the EPA with any case where an inquiry by the national ombudsman could 
embarrass the EPA. 

EPA’s potential veto 

“A regional ombudsman could prevent the national ombudsman from 
investigating just about anything,” Gottehrer said. 

That also concerns Danielle Brian, executive director of the Project on 
Government Oversight, which sent a letter to President Bush. 

The guidelines “subordinate the national ombudsman below the regional 
ombudsmen,” she said. 

By limiting the national ombudsman’s ability to get involved in regional cases, 
you keep him out of virtually all cases, she argues. 

“You rarely find a Superfund site that is going to affect the entire nation. By 
definition, they are regional issues,” she said. “It’s a very blatant effort on the 
part of people who are hostile to (Martin’s) office to remove what vestiges of 
power he has.” 

The guidelines also make it more difficult for the ombudsman to hold public 
meetings, a key investigative tool for the office, according to Gottehrer. 

“Because he doesn’t have subpoena power, he needs to be able to hold public 
meetings and ask people to come to them and address” questions. 

No legalities require people to attend, but those who are invited and don’t show 
up become conspicuous by their absence. 

“It’s a kind of sifting of evidence in public,” Gottehrer said. 

Shapiro said the guidelines do not prevent the ombudsman from holding public 
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meetings. 

But they do require him to get permission to hold a meeting if it will address an 
issue that is in litigation or is the subject of active negotiations to settle a 
dispute. 

They also require the ombudsman to “consult” with EPA officials and provide 
details on the benefits and agenda of a meeting before it can be held. 

Gottehrer said that requirement could lead to a situation where the ombudsman 
backs off from a meeting because officials are antagonistic toward it. 

“If you’re forced to consult and explain, say why you need to have this 
meeting, that may prove to be a barrier in having it,” he said. 

Lawyers in, ombudsman out 

Kaufman believes the guidelines threaten the ombudsman’s independence and 
ability to do his job other ways. 

For example, he points to a provision saying the ombudsman “will avoid 
involvement in activities which might unduly impede ongoing legal 
proceedings.” 

Kaufman said that’s a “big problem” because the most important cases 
investigated by an ombudsman are often in litigation. 

The EPA’s Shapiro said even if some issues at a site are under litigation, others 
may not be, and could be investigated by the ombudsman. 


But he added that the “public may have to get an ombudsman involved earlier 
in certain situations ... in order to get the benefit of their involvement and avoid 
the potential that they could be restricted later” by lawsuits.’ 

Sharan Lee Levine, spokeswoman for the American Bar Association’s 
ombudsman standards, hasn't had a chance to thoroughly review the EPA 
proposal. Based on a cursory review, she said, the ABA may have some 
“issues” with the plan, but she added that the EPA has “done a tremendous 
amount of work in devising a standard for ombudsmen in the United States.” 
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List of EPA National Ombudsman Major Cases 

September 27, 2000 

Prepared for the House Commerce Committee 

Shattuck Chemical Site, Denver, CO-Region VIII— Three EPA National Ombudsman 
Hearings were held co-Hosted by Senator Wayne Allard, Congresswoman Diana 
DeGette, Mayor Wellington Webb, and Denver City Councilwoman Kathleen McKenzie. 
Recommendations were made on October 25, 1999. 

Drake Chemical Site-Region III-A National Ombudsman Hearing was conducted at the 
request of Senator Arlen Specter. Final Recommendations were issued for this site. 

Times Beach Site, Times Beach, MO-Region Vll-Investigation was initiated in April 1996. 

Recommendations were made to the EPA in December 1996. Investigation requested by 
Congressman James Talant. A recorded meeting was conducted with EPA Region Vn. 

Brio Refining Site, Friendswood, Harris County, TX-Region Vl-Investigation was initiated 
in 1993 and recommendations were issued in 1996. This independent Ombudsman 
review was asked for by citizens. Congressman Tom Delay and Governor Anne Richards 
of Texas. 

Alberton Train Derailment/Mixed Chemical Spill, Alberton, MT-Region VTII-The first 
hearing for the Alberton train derailment case has not been scheduled. The National 
Ombudsman is working with Senator Baucus’ staff to conduct a hearing on this matter. 
Additionally, the University of Utah, with the oversight of the Environmental Response 
Team, has proposed sampling protocols that are currently undergoing public comment. A 
hearing is tentatively planned for late October or early November of this year. 

Coeur d’Alene Basin/Bunker Hill Superfund site (the Box), ID-Region X-A fifteen hour 
hearing was held on August 19'^', 2000 co-hosted by Senator Larry Craig (ID), Senator 
MikeCrapo, Rep. Helen Chenoweth-Hage and the Coeur d’Alene Tribe.. A hearing in 
Washington State is expected to be held in November with the support of Senator Patty 
Murray, Senator Slade Gorton, Rep George Nethercutt, the Spokane Tribe and the City of 
Spokane local governments. 

Industrial Excess Landfill, Uniontown, OH-Region V-One National Ombudsman hearing 
was held in January of 1999 at the request of Congressman Sawyer. The National 
Ombudsman recommendations are imminent. 

Stauffer Chemical Superfund Site, Tarpon Springs, FL-Region IV-Four National 
Ombudsman hearings have been conducted on this site since December 1999. 
Congressman Michael Bilirakis has hosted all of these hearings. 



158 


Augusta, GA-Region IV-Senator Paul Coverdell and Congressman Charlie Norwood requested 
an independent Ombudsman investigation into allegations of loss of livestock and 
environmental degradation of farmlands. Currently, parts of the investigation may be 
referred to law enforcement officials due to potential criminal acts that may have 
occurred in this case, 

Marjol Battery Site, Throop, PA^-Region HI— The first National Ombudsman hearing on tliis 
site was conducted on August 8, 2000 at the request of Senator Arlen Specter, Senator 
Rick Santorum and Don Sherwood. Congressman Sherwood co-hosted in addition to the 
staff of Sen. Specter and Sen. Santorum. 

Waste Technoiogies Industry, East Liverpool, OH-Region V-At the request of The White 
House Council on Environmental Quality, Congressman Dennis Kucinich and 
Congressman James Traficant, die National Ombudsman is conducting a review of this 
site. The first hearing on this site was conducted on September 23, 2000 and was hosted 
by Congressman Traficant. Preliminary Recommendations are due out on or before 
October 23, 2000. 

Rocky Mountain Arsenal, Commerce City, CO-Region Vlll-One National Ombudsman 

hearing has been conducted to date with another hearing planned for November 6, 2000. 
The hearings are being done jointly with Ray Fatz, Deputy Assistant Secretary of the US 
Army. 

Escambia Treatment site, Pensacola, FL-Region IV-At the request of Congressman Joe 
Scarborough, an independent Ombudsman investigation has been underway in this 
Environmental Justice case. The National Ombudsman was instrumental in the 
permanent relocation of citizens in this predominantly African American community. 

McFarland, CA-Region IX-Senator Ted Kennedy and Congresswoman Maxine Waters 
requested an independent Ombudsman review. As a result of Ombudsman 
recommendations EPA Region 9 is nearing completion of a three-year multi-million 
dollar investigation of McFarland, CA (soil, air and water sampling are being done at the 
request of the Ombudsman). 
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Committee on Commerce 

JKoom 2125, £a2>tiurn House iSuil^inB 

msfljington, 3B« 20515-6115 

October 12, 2000 


Ms. Nikki L. Tinsley 
Inspector General 

U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. (2441) 

Washington, DC 20460 

Dear Inspector General Tinsley: 

I am writing to seek clarification for the hearing record of the Subcommittee on Health 
and Environment of an exchange of correspondence between Mr. Mark Bialek, Counsel to the 
Inspector General and Mr. Michael Shapiro, Environmental Protection Agency’s (EPA) Deputy 
Assistant Administrator and a response from Hugh B. Kaufinan of the EPA Ombudsman’s 
office. The issue involves a June 5, 2000, Ombudsman hearing held in Tarpon Springs, Florida 
with respect to the Tarpon Springs Superfund site where Mr. Kaufinan gave a Miranda warning 
while questioning two EPA employees. The relevant portion of the transcript is as follows: 

“HUGH KAUFMAN: ... Before Ms. Staes begins, as a result of discussions with the 
Inspector General's counsel, the Environmental Protection Agency, I would like to give you all a 
Miranda warning, Ms. Staes. Are you familiar widi the Miranda warning. Ms. States. Are you 
familiar with the Miranda warning, so I don’t have to read it? 

MICHELLE STAES: Please read it. 

BfUGH KAUFMAN: Okay. You have the right to remain silent. You have the right to 
counsel. Anything you may say may be used against you in a court of law. Proceed, Ms. States. 

MICHELLE STAES: Again, good afternoon. My name is Michelle Staes, Assistant 
Regional Counsel in Region 4, the Atlanta office.” 

A short while later in the town meeting the following exchange took place between Mr. Kaufinan 
and a second EPA employee. 

"HUGH KAUFMAN: You threatened to walk out. You can walk out any time you 

want. 

JOANNE BENANTE: And so I just want to make sure that we get file answers that 
people want to hear. 
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HUGH KAUFMAN: Ms. Benante» I will also say I have Miranda'd both of you, 

and you all do have the right to remain siloit, and you do have the right to walk out, and you can 
certainly do so. 

Ms. Staes, I’m going to continue with fliis questioning. Are you familiar with and did 
you participate in writing tkit footnote? It’s a yes or no question, Ms. Staes.” 

Subsequently, on September 12, 2(KX), Mr. Bialek sent die enclosed memorandum to Mr. 
Sht^iio where he recounted a discussion at a December 9, 1999, meeting with Mr. Kaufinan 
regarding the use of Miranda or other “advice of rights” warnings. The Bialek memorandum 
states: 

“As I jneviously informed Hugh Kaufinan in a me^ng chi December 9, 1 999, it is the 
responsibility of the Office of Imipector General (OIG) or the Criminal hivestigation 
Division of the Office of Enforcement and Con^liance Assurance (CID/OECA) (and 
implicitly, therefore, not the Ombudsman’s role) to use Miranda or the other “advice of 
ri^ts” warnings as set forth in this memorandum. ... I discussed with Nfr. Kaufinan that 
the Ombudsman has no authority to conduct investigations of potential criminal 
violations or alministiative misconduct.” 

Mr. Kaufinan sent the enclosed September 20, 2000, response to Mr, Bialek and made the 
following statements that differ significantly with Mr. Bialek’s version of the December 9, 1999, 
meeting: 

“At no time during this meeting did you state fiiat the reason you were bringing this 
because the OIG and/or CID were the only entities that you believed should issue 
these warnings. Quite the opposite, you were cmly concerned that individuals be wam^ 
if there is the slightest chance that the National Ombudsman’s Office might have to refer 
part of a case it is working on to OIG or other appropriate law enforcement bodies. ... 

Let me be perfectly clean You raised the issue of “advise of rights” warnings and you 
came to the meeting with documents discussing that issue to alert us that this is an issue 
we must deal with in performing our non>crimir)al investigatory woric. 1 have no first- 
hand information why you would misrq)resent what occurred at our meetmg, but I do 
have suspicions.” 

In regard to this exchange, I request that you provide responses to the following qu^tions 
no later than November 3, 2000: 

1 . In light of Mr. Kaufman’s Sept^ber 20, 2000, response, please have Mr. Bialek 
provide fiirdier clarification of his discussion with or instruction to Mr. Kaufinan 
at die December 9, 2000, meeting wdth reject to Miranda or the oth^ ‘Vtdvice of 
ri^ts” warning. Have there bera any furfiier communicatimis, verbal, or written, 
between Mr. Bialek or other IG personnel and Mr, Kaufinan or Mr. Martin widi 
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respect to this subject? If so, please provide any written communications and a 
written summary of any verbal communications. 

2. At the bottom of the first page the Sqjtember 20, 2000, memorandum, Mr. 
Kaufinan states: “It should be noted that subsequent to the individual you referred 
to being provided an “advice of rights” warning on June 5, the individual 
proceeded to make false, misleading, and inaccurate material statements in the 
interview. 

Has there been a criminal referral fi-om die Office of the Ombudsman to the 
Office of the Inspector General with respect to the false statement referred to by 
Mr. Kaufinan? 

3. On page 2 of the September 20, 2000, memorandum Mr. Kaufinan states: 

“As a result of our coordination discussions, I provided you at two 
meetings earlier this year, briefings on Ombudsman investigations that I 
wanted OIG to work with us on because I was concerned that part of those 
investigations could potentially be referred to OIG. You promised me 
both times that OIG would follow up and help us. However, you provided 
none of the promised help and the only tangible information we have 
received from OIG is your September 12, 2000, Memorandum to Michael 
Sh^iro that misrepresents what occurred at our meeting to improve 
coordination between our two offices.” 

Please detail all investigatory efforts, if any, the Office of the hispector General 
has made to follow-up on and investigate the two matters on which Mr. Kaufinan 
wanted the OIG to work with the Ombudsman office. 

4. On June 12, 2000, an article (also enclosed) appeared in the St. Petersburg Times 
which reported that: 

“Kaufinan said he believes EPA and Stauffer officials deliberately misled 
him in a February hearing in which they failed to note the change in 
ownership. 

Kaufinan said he plans to investigate and lay out a potential felony case 
against Brian Spiller, president of Stauffer Management, and EPA officials 
who Kaufinan said continued to list the old ownership. That amoimts to 
defrauding the government and conspiracy to defraud the government, he 
said. 
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T’m pursuing it,’ Kaufinan said, ‘and at the appropriate time I will turn it 
over to the appropriate law enforcemeait officials. ’ ” 

Does the OIG or the Crinmiai Division of the Office of Bnforcem^t 

and Compliance Assurance have any guidelines or policies which govern public 
statements by its personnel wifli rej^ject to ongoing or potential crimmal 
investigations? so, please provide any such guideline or policy. 



cc: The Honorable Michael BiUrakis, Chaiiman 

Subcommittee on Health and Environment 

The Honorable Michael G. Oxley, Chairman 
Subcommittee on Finance and Hazardous Materials 

The Honorable Sherrod E. Brown, Ranking Member 
Subcommittee on Health and Environment 

The Honorable Edolphus Towns, Ranking Member 
Subcommittee on Finance and Hazardous Materials 

Mr. Robert Martin, Ombudsman 
U.S. Environmental Protection Ageicy 

Mr. Timothy Fields, Assistant Administrator 
Office of Solid Waste and Emergen^ Response 
U.S. Environmental Protection Agency 

Mr. Hugh B, Kaufinan, Senior Engineer/Principle Investigator 
Office of Solid Waste and Emei^ency Response 
U.S. Environmental Protection Agency 
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St . Petersburg Times 
Copyright 2000 

Monday, June 12, 2000 


Congressman vows to investigate SPA 
ROBERT FARLEY 

U.S. Rep. Mike Bilirakis and an investigator with the agency's 
ombudsman's office cite possible misconduct and deception in dealings 
over the Stauffer site. 

U.S. Rep. Mike Bilira kis intends to launch a congressional 
investigation of tl^ U.S. Environmentax i^rocection Agency and its 
possible interference with the agency's ombudsman's office, according 
to the congressman's chief of staff. 

The announcement Thursday came three days after two EPA officials 
abruptly walked out of a hearing Bilirakis organized to discuss the 
latest changes to the cleanup plan for the Stauffer Superfund site on 
the Pinellas-Pasco border. 

And it came just hours after Bilirakis received a letter from EPA 
Regional Administrator John J. Hankinson Jr. to explain the walkout 
and offer assurances "there was no intention to offend you or the 
public. " 

Bilirakis, through an aide, called the letter a "whitewash." 

According to Bilirakis' chief of staff, Todd Tuten, Bilirakis 
Intends to convene a joint subcommittee hearing on the issue before 
the Health and Environmental committee, which Bilirakis chairs, and 
the Finance and Hazardous Materials committee, chaired by fellow 
Republican Mike Oxley of Ohio. 

The purpose of the hearing, Tuten said, will be to look into the 
EPA's role and oversight, and possible interference, with the 
ombudsman's office and whether the environmental agency is acting in 
the public's best interest. 

"The failure of EPA to cooperate with the ombudsman's office is a 
serious problem, " Tuten said. 
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Although an agency of the EPA, the ombudsman’s role is to provide 
.ndependent evaluation of EPA cases. In December, EPA Ombudsman Bob 
lartin decided to review the EPA's cleanup plan for Stauffer. 

That plan calls for piling and capping 300,000 cubic yards of 
:oxic soil on the 130-acre Stauffer site, which was ones home to a 
5hosphorus -processing plant. 

In two previous hearings, the ombudsman's office and the public 
lave been highly critical of that plan. 

Last month, the EPA offered several amendments to the cleanup 
>lan. In his letter to Bilirakis, Hankinson stated the amendments 
>ffer a more stringent cleanup level for arsenic and "strengthen the 
scientific inquiry into issues related tc sinkholes and the long- 
:erm integrity of the remedy, and accelerate review of the 
jroundwater aspect of the cleanup." 

Hankinson stated that he spoke to a Bilirakis staffer directly and 
;hat it was his understanding the EPA representatives would make a 
)rief presentation about those changes and then field some questions 
related to those changes, after which they would be free to leave. 

"SPA remains fully committed to working with you and the community 
:o address issues related to the site," Hankinson wrote. 

Bilirakis aide Christy Stefadouros said the congressman read the 
.etter Thursday and "he feels it is a shame that Mr, Hankinson did , 
lot attend the meeting. Anyone there would know that the response is 
1 complete whitewash. 

"Instead of platitudes, Congressman Bilirakis wants to see change 
In the EPA's attitude and greater responsiveness to the concerns of 
Local residents," Stefadouros said. 

On June 5, Hugh Kaufman, the ombudsman's chief investigator, asked 
just three questions before the EPA's two representatives, Joanne 
3enante, an EPA official from the Region 4 office in Atlanta, and 
•lichelle Staes, an EPA attorney, walked out, saying they had agreed 
:o just 10 minutes cf questions after their brief presentation. 

Kaufman said the EPA's apparent attitude was "spit in Congressman 
311irakis' eyes and leave before Kaufman asks the hard questions." 

All three of Kaufman's questions were about ownership of 
Stauffer's parent company, which chanced hands in December. The new 
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:ompany, Aventis CropScience USA Inc., along with Atkeiuix Thirty- 
jeven inc., are ultimately responsible to pay for the cleanup, 

Caufman said, and it is important to know whether those companies can 
ifford it. 

Kaufman said he believes EPA and Stauffer officials deliberately 
lisled him in a February hearing in which they failed to note the 
;hange in ownership. 

Kaufman said he plans to investigate and lay out a potential 
ielony case against Brian Spiller, president of Stauffer Management, 
tnd BPA officials who Kaufman said continiied to list the old 
swnership. That amounts to defrauding the government and conspiracy 
••o defraud the government, he said. 

"I'm pursuing it," Kaufman said, "and at the appropriate time I 
;ill turn it over to the appropriate law enforcement officials." 

It is unclear, he said, "whether the EPA was incompetent or 

/hether they participated in the fraud They're either the 

lost incompetent people in government in the history of 35 years I 
lave been in government, or politics is at play." 

Mike Kelly, attorney for Stauffer Management Corp., called 
Caufman 's charge ridiculous and outrageous grandstanding. 

"If anything should be investigated, it is the propriety of Mr. 

Caufman," Kelly said. 

"Stauffer doesn't keep up to date on all the corporate changes of 
:hat company," Kelly said. "Everything Mr. Spiller testified to was 
;o the best of his knowledge at the time." 

Said BPA spokesman Carl Terry: "I'm not aware of any fraudulent 
statements made by the EPA about ownership of the company. " 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 


OCT 2 7 2000 


The Honorable John Dingell the inspector general 

Ranking Member 

Committee on Commerce 

U.S.Houseof Representatives 

Rayburn House Office Building 

Room 2125 

Washington, DC 20515-61 15 
Dear Congressman Dingell; 

This responds to your October 1 2, 2000, letter seeking a clarification for the hearing record of the 
Subcomrtrittee on Health and Environment. The questions you pose relate to correspondence 
fi-om my Counsel, Mr. Mark Bialek, to U.S. Environmental Protection Agency (EPA) Deputy 
Assistant Admirristrator Michael Shapiro, as well as a response fi^om the EPA Ombudsman’s 
office. 1 asked Mr. Bialek to provide the enclosed statement responding to your questions. 

If you have any further questions or need additional information, please do not hesitate to contact 
me at 202 260-3137. 



Enclosure 



cc; The Honorable Michael Bilirakis, Chairman 
Subcomnrittee on Health and Environment 

The Honorable Michael G. Oxley, Chtiirman 
Subcommittee on Finance and Hazardous Materials 


RccycM/Rpeydabl* 
at l<>a«9 APW. ro-vilaH 
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The Honorable Sherrod E. Brown, Ranking Member 
Subcommittee on Health and Environment 

The Honorable Edolphus Towns, Ranking Member 
Subcommittee on Finance and Hasardous Materials 

Mr. Robert Martin, Ombudsman 
U.S. Environmental Protection Agency 

Mr. Timothy Fields, Assistant Administrator 
OfSce of Solid Waste and Emergency Response 
U.S. Enwromnental Protection Agency 

Mr. Hugh B. Kaufinan, Senior Engineer/Principal Investigator 
Office of Solid Waste and Emergency Response 
U.S. Environmental Protection Agency 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 


OCT 27 2000 


MEMORANDUM 


OFFICE OF- 
iNSPECTOR GENERAL 


SUBJECT: Reply to 10/12/00 letter from Congressman Dingell 


FOR: Nikki L. Tinsley . y, 
FROM: Mark BialekA/> / 


This responds to Congressman Dingell’s October 12, 2000, letter seeking a clarification for the 
hearing record of the Subcommittee on Health and Environment. The questions Congressman 
Dingell posed relate to correspondence from me to Deputy Assistant Administrator Michael 
Shapiro, as well as a response from the EPA Ombudsman’s office. 


As I stated in my September 12 memo to Mr. Shapiro, the purpose of the December 9, 1999 
meeting was to discuss the general responsibilities of the Ombudsman and the need for 
coordination with the Office of Inspector General (OIG). The “advice of rights” issue was a 
relatively small part of that discussion. 


I recently explained to Dick Frandsen of Congressman Dingell’s staff that I made it absolutely 
clear to Mr. Kaufinan and his colleague, Mr. Gottehrer, at the December 9th meeting that it is the 
OIG and Criminal Investigation Division (CID) which should issue “advice of rights” warnings. 
During the course of that meeting, Mr. Kaufinan never stated or implied that he believed he 
should be able to utilize these warnings. Therefore, the thought never occurred to me to state 
explicitly to Mr. Kaufinan that the Ombudsman should not use these warnings. The concept 
simply never came up. That is why I used the word “implicitly” in my September 12 memo to 
Mr. Shapiro in describing this portion of the Dec. 9“' discussion -- that it was not the 
Ombudsman’s role to use these warnings. 

I explained to Mr. Kaufinan at the December 9* meeting that the reason OIG and CID are the 
organizations which should be using these warnings is that these are the two offices within the 
EPA that have the training and experience, as well as the legal authority, to conduct criminal 
investigations. I carefully explained to Mr. Kaufinan that any potential criminal issue or 
allegation must be brought to either the OIG or CID so that these offices could preserve the use 
of any evidence obtained from an interview, for a potential criminal prosecution. I explained 
that, without the proper use of these “advice of rights” warnings by authorized law enforcement 
agencies, individuals could, effectively, be immunized from criminal prosecution. Again, our 
conversation focused upon the referral of information from the Ombudsman to the OIG in order 
for the OIG to assure that any potential criminal issues could be appropriately and thoroughly 
investigated. 


intsmot AddivM <Uf^) • h1tp://www.«pa.gov 
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If Mr. Kaufinan now says he heard something else, his recollection is incorrect. As stated in my 
September memo to Mr. Shapiro, Assistant Inspector General for Management, 

John Jones, was also in attendance at the 9* meeting and can attest to the content of 

the discussion reflected above. 

Mr. Kaufinan was also incorrect in asserting in his September 20*^ memo to me that I 

‘‘came to the meeting with documents discussing the issue ” To the contrary, 

I brought no such documents. Subsequent to the December 9*** meeting, Mr. Gottehm* called me 
and inquired whether I could provide some materials to them which described these warnings in 
more detail than was discussed at the I^ember 9^** meeting. I obliged by faxing to Guttehrer 
a publication prepared in the IG community about the appropriate use of these warnings. 

I have had subsequent communications with Mr. Kaufinan and there are e-mails which describe 
those communications. In a September 2S, 2000, e-mail from me to Assistant Inspector General 
for Investigations Allen Fallin, and Mr. Fallin’s Deputy, Emmett Dashiell, I reflected the content 
of a telephone conversation I had with Mr, Kaufinan earlier that day. The message read: 

Kaufman insists he hasn't heard back from Mike Hill on the investigative 
matters he spoke to Kaufman about many monCis ago. We should make 
sure we're handling this in as expeditious a manner as possible: given the 
Congressional / Media interest these days in Ombudsman issues. By the 
way, l^ufman prwnised he wlU not use "advice of rights" warnings ever 
again - that he now has the "rule" from us {my memo to Mike Shapiro) 
and will abide by the rule now that he clearly undetstands what it is ... . 

On October 2, 2000, 1 sent the following e-mail message to Mr. Kaufinan which contained the 
resuhs of file above inquiry to Messrs. Fallin and Dashiell: 

OIG Special Agent Mike Hill has informed me that he spoke with you 
once and you told him you would be having a meeting with the U.S. 

Atforney in Augusta, GA. Mike said he tdd you he would like to attend 
and you agreed to let him know die time and place. You never called 
him back. Mike said he left you several voice messages advising you 
that he would like to get together with you and hear what you have to say. 

Mike's most recent message was left on September 1 1 and he informed 
you that he would be In Washington, D.C. on S^t. 12 - 14. Mike never 
received a return phone call. 

My understanding is that the Consent Decree In Tarpon Springs has been 
withdrawn. If true, does that mean you don't want to pursue your allegations 
anymore? 
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On October 12, 2000, 1 again e-mailed Nfr. Kaufinan because I had not received any response to 
my October 2 m^sage. It stated: 

I wanted to close the loop on the issue of you using "advice of rights" forms. 

|yV Sept. 12th memo to Mike Shapiro set forth my position on this issue and 
you responded in a Sept 20th memo. You and I spoke on Sept 28. When 
v/e spoke, you told me that you now understand the rules - as laid 
out in my 9/20 memo - and you hKi no Intendon of using advice of rights again. 

Also, I haven't heard back from you in response to my 10/02 e-maif. Let me know. 

On October 25, 2000, OIG Special Agent Mike Hill sent Mr. Kaufinan the following e-mail 
mess^e: 

Durfog our last telephone discussion, you advised that you had information 
regarding fraudulent activity at Tarpon Springs, Ft and Augusta, GA. You said 
you were suppose (sic) to meet the U.S. Attorney in Augusta, GA and that I could 
attend the meeting. Furthermore, you said you would notify me of the date and 
time of the meeting. 

1 realize that frie consent decree has been rescinded In Tarpon Springs, but if 
you had aiiegatrons of fraudulent activity, the rescission of the consent decree 
would not make the fraudulent activity go away. I have been to DC a couple of 
times and have left messages on your voice mail in an attempt to meet with you 
and obtain the information surrounding your allegations. 

Please advise if your allegaUons remain valid so that an inveshgation can be 
initiated If appropriate. 

Your assistance in this matter is greatly appredated. 

We have received no replies to these e-mail messages or any communication Mr. Kaufman, 
other than as stated above. Although Mr. Kaufman made general statements to this office about 
false statements, you can see that Mr. Kau&ian has not responded to our inquiries and attempts 
to elicit the particular information he said he had. 

Reading Congressman DingcU’s question as to whether the OIG or CID, “have any guidelines 
or policies which govern public statements by its personnel with respect to ongoing or potential 
investigatioia,” I am attaching copies of the Office of Inspector General Manual Chapter 201 
C'General and Administrative Policies for Investigations”), Section 1-3 C‘Special Agents* 
Responsibilities”), paragraph b (“Disclosure of Information”) and Section 2-1 (“Media 
Inquiries**). I have forwarded Congressman DingelPs request for the same information from CID 
to Mike Wood for direct reply to Congressman Dingell’s office. 

If you have any questions or need additional information, please let me know. 


Attachment: As stated 
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ENVIRONMENTAL PROTECTION AGENCY OiG MANUAL 

OFFICE OF INSPECTOR GENERAL 

CHAPTER 201-:SENERAL AND ADMINISTRATIVE POLICIES FOR INVESTIGATIONS 


1-2. SUEPOPWAS . The Inspector General has authority, under 
the IG Act of 197S, as amended, to issue subpoenas for 
docuaentary evidence. Inspector General subpoenas and 
grand jviry subpoenas are usually served by an OIG 
special agent. (See the OIG manual chapter on using 
subpoenas during audits and investigations . ) 

l-3Vi ' SPECTAT. AGRWTS* RPSPOWSTBILITIES i 

a. Conduct . As representatives of . the OIG and as . 
Federal law enforcement officials, special agents 
must maintain the highest standards of conduct and 
must avoid incurring any obligation or association 
which causes even the appearance of bias> 
favoritism, or conflict of interest. Special agents 
and other 01 employees are required to know the 
regulations on employee conduct . contained at 40 CFR 
Part 3. All 01 employees are required to follow the 
instructions of supervisors and other management 
officials in their line of authority as well as ■■ 
written directives concerning the conduct of 
official business. For additional information, 
refer to the OIG manual chapter on standards of 
conduct. 

"fa. Disclosure of Tnformatlon . Official information 

must be protected at all times against unauthorized 
use and disclosure. All 01 staff should guard 
against any vinauthorlzed disclosures, whether 
intentional or unintentional. -For example, draft 
interviews must never be discarded in a readable 
condition. Information about individuals must be 
maintained and used in accordance with the 
provisions of the Privacy Act and the IG Act. (See 
the manual chapter On standards of conduct about 
safeguarding Information. Also see chapter 202 
. regarding the maintenance of investigative files . 
during and after an investigation.) 

c. Impartiality . In each case, special agents will 

conduct a fair and obj[ectlve investigation and will 
prepare an impartial report. Special agents will 
advise their supervisors of situations i^ere their 
objectivity may be adversely affected^ (See chapter ' 
on standards of conduct, including the requirement, 
for GIG employees to prepare am annual 
acknowledgment on personal- impairments.) 

It is an agent's duty to obtain all the relevant 
Information material to -the case,, both iheulpatory ' 

^ and exculpatory . Agents should 1^ mindful that a 
significant number of allegations against 
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■ ENVIRONMENTAL PROTECTION AGENCY OIG MANUAL 

OFFICE OF INSPECTOR GENERAL 

CHAPTER 201;^ENERAL AND ADMINISTFIATIVE POUCIES FOR INVESTIGATIONS 


Individuals prove Lo be unfounded and they should 
therefore make every reasonable effort not to 
unnecessarily damage the reputations of those 
individuals whose activities are being investigated. 

d. Critical Information . Agents and other 01 staff 
have a duty to report to their supervisors or team 
leaders any critical Information requiring the 
supervisors' or team leaders' attention. 

1-4. OATH ADMINISTRATIOW ADTHORITY . Pursuant to section 

6(a)(5) of the IG Act, as amended, the Inspector General 
has designated all special agents, including the 
Assistant Inspector General for Investigations (AIGI) , 
the Deputy Assistant Inspector General for 
Investigations (DAIGI) , and all supervisory criminal 
investigators within the 01, as employees who may 
administer to or take from any person an oath, 
affirmation, or affidavit, whenever necessary in the 
performance of their assigned duties. (See chapter 205.) 


SECTION 2. MEDIA INQUIRIES 

2-1. Media' Inquiries . 01 employees below the Divisional 

Inspector General for Investigation (DIGI) level must 
not discuss investigations or other OIG business with 
the media. At this level, 01 employees will refer all 
inquiries from the news media to 'the AIGI or the DIGI. 
(See the chapter on standards of conduct.) 

When the media has a copy of an Issued report of a 
closed investigation, DIGIs may respond to questions 
only to provide clarifyi ng comments on statements, 
statistical tables, etc., which ar e contained in the 
T-eport . DIGIs must ensure- that the clarifying comments 
do not divulge any Information that was excluded from 
the report, based on the -Privacy, or Freedom of 
Information Acts, when it was issued (e.g., names and 
addresses of witnesses). Should DIGIs have any doubt 
about whether the clarifying comments are appropriate, 
they should refrain from making them and refer the media 
representative to the AIGI. All other media inquiries 
will be referred to the AIGI, including those involving 
ongoing investigations. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C, 20460 


NOV 3 2000 


OFFICE OF 
ENFORCEMENT AND 
COMPLIANCE ASSURANCE 


The Honorable John Dingell 
Conunittee on Commerce 
U.S. House of Representatives 
Washington, DC 20515 

Dear Congressman Dingell: 

This letter responds to your letter of October 12, 2000, to EPA Inspector General Nikki 
Tinsley regarding certain activities involving Hugh B. Kaufman of the EPA Ombudsman’s 
ofBce. This letter supplements the Inspector General’s letter to you dated October 27, 2000, in 
response to questions you posed. 

In your October 12 letter, you asked whether the Criminal Investigation Division of the 
OfBce and Enforcement of Compliance Assurance has any guidelines or policies that govern 
public statements by its personnel with respect to ongoing or potential criminal investigations. 

I have enclosed three documents that are responsive to your request. 

If you have any further questions or need additional information, please do not hesitate to 
contact me or Leo A. D’Amico, Director, OfBce of Criminal Enforcement, Forensics and 
Training, at (202) 564-2480. 



Assistant Administrator 


Enclosures: 

1. Memorandum, December 22, 1989, from Assistant Administrator James M. Strock, 
OfBce of Enforcement and Compliance Monitoring, “Public Relations Policies Pertaining to 
EPA Criminal Investigations and Prosecutions.” 


Internet Address <URL) • httpi/Zwww.epa.gov 

R«cycled/necyclable • Printed wliri Vegetable ON Based toks on Recycled Paper (Minimum 20% Postconsumer) 
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2. Memorandum, October 30, 1990, from Deputy Asst. Administrator Edward E. Reich, 
Office of Enforcement, “EPA Ethics Advisory on Communications Regarding Matters Under 
Investigation, or in Pre-Litigation Stages, or in Litigation, transmitting EPA Ethics Advisory 90- 
2 (“Outside Communications Regarding Matters Under Investigation, in Pre-Litigation Stages, or 
in Litigation” by Deputy General Counsel Gerald A. Yamada) 

3. Memorandum, March 31, 1995, from Earl E. Devaney, Director of the Office of 
Criminal Enforcement, “Office of Criminal Enforcement News Media Relations Policy.” 

cc; Honorable Michael Bilirakis, Chairman 

Subcorrunittee on Health and Environment 

Honorable Michael G. Oxley, Chairman 
Subcorrunittee on Finance and Hazardous Materials 

Honorable Sherrod E. Brown, Ranking Member 
Subcommittee on Health and Envirorunent 

Honorable Edolphtis Towns, Ranking Member 
Subcommittee on Finance and Hazardous Materials 
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S UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. O.C. 20460 

OEC 2 2 1989 


OfhC*. OF 

ENFORCEMENT AND 
COWPL'ANCt MONITOHINO 

MEMORANDUM 

SUBJECT-: Public Relations Policies Pertaining to EPA Criminal 


FROM; 


TO: 


The Agency's Enforcement Communications Task Force was 
established by then-Deputy Administrator Jim Barnes on June 9, 
1988, for the purpose of enhancing the effectiveness of EPA's 
enforcement activities by increasing both the regulated 
community's and the public's level of knowledge regarding the 
Agency's civil and criminal enforcement successes. As an 
outgrowth of his participation on the Task Force, Paul R. 

Thomson, Jr. , Deputy Assistant Administrator, Criminal 
Enforcement, has revised the Agency's public relations policy 
pertaining to criminal enforcement, reformatting it into two 
short directives. These policies replace GM-55, "Media Relations 
on Matters Pertaining to EPA's Criminal Enforcement Program" 
(December 12, 1986). Some issues which were addressed by GM-55, 
but not in the new policies, will be covered by internal 
directives to affected offices. Interested Offices and Task 
Force members are to be complimented for their superlative 
collegial efforts in developing this clear and concise guidance. 

Accordingly, 1 hereby issue the attached policy statements 
governing public and media relations in this context. 

I ask that you distribute the "Policy on Responding to 
Public or Media Inquiries Regarding Criminal Investigations" to 
an nersonnel in ybur respective offices or regions, an^l ' 
emphasize the importance of complvina with this rule, which is 


Investigations andgro^ecutions 

James M. Strockr-^— 

Assistant Administrator 


Assistant Administrators 
General Counsel 
Inspector General 
Regional Administrators 
Deputy Regional Administrators 
Regional Counsels 
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intended to protect both the rights of persons who. may be under 
cribinal Investigation and the integrity of the Agency's criminal 
investigations. This policy directs Agency personnel to refer 
inquiries about criminal enforcement to appropriate personnel 
within EPA's criminal program. For your information, also 
attached is a listing of the referenced criminal program 
personnel . 

The "Policy on Publicizing criminal Enforcement Activities" 
is intended to emphasize to all Agency media-relations or public- 
affairs personnel (and all those who are responsible for 
providing them with pertinent information, i.e., primarily 
criminal program personnel) that - unless 'unusual circumstances 
warrant an exception - major events in criminal enforcement cases 
are to be publicized by timely regional press releases. This may 
be done jointly with the United states Attorney's office, but it 
should be carried out in a way which ensures that the Agency gets 
due credit for the case. Furthermore, appropriate Agency 
personnel must be prepared to respond to public inquires, which 
may follow the publicity, regarding the Agency's regulatory 
approach to the environmental problem at issue. 

These policies are aimed at getting the message to the 
public that EPA is committed to using the full array of its legal 
authorities to compel compliance with the environmental laws , as 
well as deterring future environmental crimes. Informing the 
regulated community about the tough enforcement posture we are 
taking, while at the same time protecting the rights of 
individuals and the integrity of the criminal process, is the 
best way to achieve these national goals. I ask your assistance 
in ensuring that they are met. 

Attachments 

cc: Directors, Regional Offices of Public Affairs 

Lew (hrampton. Associate Administrator for Communications and 
Public Affairs 

James L. Prange, KEIC Assistant Director for OCI 
OCX Special and Resident Agents- in-Charge 
Regional Criminal Enforcement Counsels 
Office of Criminal Enforcement Counsel 
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I I UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON. D.C. 20460 


OPPCE OF 
ENFORCEMENT AND 
COMPLIANCE MONITOHiNG 


Attention: All EPA Personnel 

POLICY OM RESPONDING TO PUBLIC OR MEDIA 
INQUIRIES REGARDING CRIMINAL INVESTIGATIONS 


The Environsental Protection Agency's crininal enforcement 
progrem is spearheaded by trained law enforcement agents who 
investigate alleged or suspected criminal violations of federal 
environmental laws. If and when the Agency determines that the. 
subject of the investigation warrants criminal prosecution and/or 
grand jury investigation by the Department of Justice, the Agency 
refers the matter to the Department for action. 

On occasion, a member of the public or of the news media, or 
a person associated with the subject of an investigation, will 
contact Agency personnel and seek information regarding the 
nature or existence of a criminal investigation. In those 
situations, EPA personnel should respond; 

■EPA has a policy to neither confirm nor denv__the 

existenc e of a cr iminal investigation." 

Agency personnel may explain that the purpose of this policy 
is to protect the constitutional rights of persons who mav-ba 
under investigation (and who may be innocent of any violation of 
Federal lav) and the integrity of the Agency's criminal 
investigations. 

All general questions regarding investigative procedures or 
the crininal enforcement program say be referred to OBCM's 
National Enforcement and Investigations Center, Assistant 
Director for the Office of Criminal Investigations (OCI), ai^ 

(303) 236-3215 (FTS 776-3215). EPA personnel may also refer 
general inquiries to the OCI Agent in Charge of the Region 
involved, and to OECM's Office of Crininal Enforcement Counsel at 
headquarters (202/FTS 475-9660). 
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Once it is known that criarnal charges have been filed, all 
public or »edia inquiries regarding the case should referred 
to the Office of Regional Counsel's Crininal Enforcenent Counsel, 
or to the Office of Public Affairs. 

This policy is effective iasediately. Issues relating to 
the Freedom of Information Act, 5 U.S.C. Section 552, in the 
criminal context are not addressed by this policy. 

This policy, and any internal office procedures t^ich 
implement this policy, are not intended to, do not, and may not 
be relied upon to create any right or benefit, substantive or 
procedural, enforceable at law by any party to litigation with 
the United States. The Agency reserves the right to act at 
variance with this policy as the circumstances may warrant. In 
particular, nothing in this txilicv shall be i n terp reted-to 
preclude the Agency from n o ti fying the p ub l ic , irtiea necessary . as 
to any health or environmental hazard . 


Prepared by: Paul R. Thomson, Jr. 

Deputy Assistant Administrator - Criminal 

Date: 
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I I UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 


OfttC^OP 
CNPORCEMEHef AN© 
CCMPLUNCl MONfT<Ni»(G 

POLICY OH PDBLICIZING CRIMINAL PROSECUTIONS 


With the maturing of EPA's criminal enforcement program, it 
has become apparent that the public and the news media- are 
becoming increasingly interested in Federal prosecutions of 
environmental crimes. It is in the Agency's interest to utilize 
this public interest. By promptly providing appropriate case- 
specific information as well as relevant programmatic materials 
to the media, the general deterrence effects of criminal 
enforcement will be maximized, and public awareness of EPA's 
activities to address environmental pollution concerns will be 
enhanced. At the same time, the rights of those suspected or 
accused of crimes must not be abridged, and the legally-mandated 
secrecy of the grand jury process must be maintained. 

Because of the special considerations which apply in the 
criminal enforcement context, this guidance supplements the 
Agency's general media policy (GM-46), entitled "Policy on 
Publicizing Enforcement Activities," dated November 21, 1985. 

The policy <GM-55) entitled "Media Relations on Matters 
Pertaining to EPA's Criminal Enforcement Program," dated 
December 12, 1986, is revoked. 

Statement of.Fgllcy 

1) The filing of criminal charges (by indictment or 
information), verdicts or guilty pleas, and sentencings are 
considered major enforcement events which should be publicized in 
a timely manner by regional press releases, and will frequently 
warrant national press releases or press advisories. Such 
releases or advisories may be issued jointly by EPA and the 
Department of Justice. 

2) in publicizing major criminal enforcement events, all 
Agency personnel must take care to help ensure that the 
constitutional and other legal rights of the accused are not 
violated. In addition, EPA personnel who have access to secret 
grand jury materials must take special care to prevent disclosure 
of any such information. Finally, EPA personnel must avoid 
releasing information which could compromise an ongoing 
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investigation by EPA's Office of Criminal Investigations or the 
Department of Justice. In order to carry out these objectives, 
the office of Regional counsel's Criminal Enforcement Counsel (or 
the Associate Enforcement Counsel for Criminal, at headquarters) 
must be consulted prior to Agency release of any criminal case- 
specific information. 

3) In addition to case-specific infoinaation (which is 
limited in order to protect the rights of the accused and the 
integrity of the criminal enforcement process), the EPA Public 
Affairs Offices should na)ce relevant regulatory or programmatic - 
information available to the public and the news media in 
response to inquiries occasioned by the news-generating criminal 
-case event. 

4) Because of the primary role played by the Department of 
Justice in Federal criminal prosecutions, the content of any 
Agency press release regarding a criminal case event should be 
informally reviewed by the prosecuting attorney prior to 
publication. The ORC Criminal Enforcement Counsel, the OCI 
Special Agent assigned to the case, (and OECM's office of 
Criminal Enforcement Counsel at HQ) are responsible for 
facilitating this consultation with Justice. 

This policy, and any internal office procedures which implement 
it, are not intended to, do not, and may not be relied upon to 
create any right or benefit, substantive or procedural, 
enforceable at law by any party to litigation with the United 
States. The Agency reserves the right to take any action at 
variance with this policy or implementing procedures as the 
circumstances warrant. In particular, nothina_in this PQlicY 
shell be interpreted to preclu d e the Agency from notifying the 
public, w han necessary, as. to anv health or env i rpnaenta l 
hazard. 

Prepared by: Paul R. Thomson, Jr. _ , , 

Deputy As ■ 



Date: 
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UNtTEO STA1ES ENVIRONMEHTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 


OCT 30 1990 

OFFICE OF ENFOnOEMENT 


HEMORAHPOM 


SUBJECT: 


FROM: 


EPA Ethics Advisory on Communications Regarding 
Matters Under Investigation, In Pre-Lltlgation 
Stages, or In Litigation 


Edward £. Reich 
Deputy Assistant Administrator 


TO: Deputy Assistant Administrator for 

Federal Facilities 
Office Directors 
Scott Fulton 

Associate Enforcement Counsel 
Brian Runkel 
Bill Frank 


Please review the attached EPA Ethics Advisory and be sure 
that It Is circulated to your staff. 


Attachment 


cc: James H. Strock 
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UNtTEO STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 


OFFCEOF 

<ieNEnw.cauNSEi. 


EPA Ethics Advisory 90>2 

.SOBJECT: Outside ConiBunications Regarding Hatters Onder 
Investigation, in Pre-Litigation Stages, or in 
Litigation 

y . • ■ 

FROM; Gerald H. Yaiiiadj,-;!^ •»'> -- - 

Deputy General^Counsel 
Designated Agency Ethics Official 

TO: Deputy Ethics Officials 

The purpose of this Ethics Advisory is to discuss how EPA 
employees should deal with verbal and written inquiries from 
outside parties (especially attorneys) concerning EPA matters 
Icnown to be in litigation, in pre-litigation stages (e.g. , 
negotiation), or under investigation. Dnllke litigation 
between individuals, where an attorney's communication with a 
party represented by counsel is strictly limited,^ an attorney 
representing a party in litigation with the Agency may not be 
prohibited per se from communicating with the Agency,* 
depending on the jurisdiction.^ Accordingly, EPA employees 


^ ABA Model Code of Professional Responsibility, 
Disciplinary Rule 7-104; ABA Model Rules of Professional 
Conduct, Rule 4 . 2 . 

^ ASA Model Rule 4.2 states that communications 
"authorized by lav include, for example, the right of a party 
to a controversy with a government agency to speak with 
government officials about a matter." The Comments on the Rule 
state that opposing counsel are otherwise generally barred from 
communicating "with persons having managerial responsibility 
on behalf of the organization, and with any other person whose 
act or omission in connection with that matter may be imputed 
to the organization. . .or whose statement may constitute an 
admission...." See also Poiohn Co. v. United States . 449 O.S. 
383 (1981). 

3 Rule 4.2 of new District of Colimbia Bar Rules effective 
(Tanuaty 1, 1991, require only that attorneys "disclose to such 
employee both the lawyer's identity and the fact that the 
lawyer represents a party with a claim against the employee's 
oi^loyer. " 
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must be olert to situations where opposing counsel seeks to 
coBjaunicate with EPA attorneys or officers or enployees in the 
affected EPA program office about a matter under investigation 
or in litigation. 

In addition to attorneys, outside parties nay also include 
States or members of Congress, as well as the general public. 
Although EPA maintains a cooperative relationship with States, 
they nay occasionally be adversaries in litigation. In 
addition, even where EPA could furnish such information to 
Congress itself,* inquiries from individual members of Congress 
or their staffs regarding matters which are under 
investigation, in pre-litigation stages or in litigation should 
be handled the same as any other outside communications. 

When such communications occur, EPA employees must be 
careful not to disclose non-public information that will 
interfere with an investigatibh or litigation. Providing 
"expert opinions" and advisory interpretations in connection 
with such matters should also be avoided (unless such opinions 
and interpretations have been formally adopted by the Agency) . 

Communications concerning various types of matters should 
be handled as follows: 

Federal Matters in Litigation 

When a communication concerns a matter in litigation 
(either an enforcement action or defensive litigation) , EPA 
employee's must coordinate any response with the lead EPA 
attorney for the matter. For defensive litigation, this 
attorney will be in the Office of General Counsel (OGC) or the 
Office of Regional Counsel (ORC) ; for enforcement matters, this 
attorney will be in the Office of Enforcement (OE) or the 
Office of Regional Counsel (ORC ) t for enforcement matters 
arising under Title II of the Clean Air Act, the lead attorney 
will be in the Office of Mobile Sources within the Office of 
Air and Radiation (OAR).‘ 

When a case Involving the Federal Government Is before a 
court, the lead EPA attorney must consult with the Justice 
Department on the matter before providing any response. 


^ The "Congress" includes the Speaker of the House, the 
President pro tempore of the Senate, and chairs of committees 
and st&commlttees. 

5 OAR enforcement attorneys will either be in the Field 
Operations Support Division (FOSD) or Manufacturers Operation 
Division (MOD). 
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When a response Bay affect a pending State enforceaent 
action, OE should be consulted before EPA provides any 
response. 


When an outside coamunication concerns a criainal matter 
which has been referred to the Justice Department, EPA 
employees must simply refuse to provide a response. Such 
conaunications must be forwarded for response to the Department 
of Justice or the appropriate tJ.S. Attorney's Office -- through 
OE's Deputy Assistant Administrator for CrlainaX Enforcement 
for criminal enforcement matters or through the Inspector 
General Division in OGC for other criminal matters. 

As for matters under criminal investigation, EPA employees 
mast states "EPA has a policy to neither confirm nor deny the 
existence of a criminal investigation . " See OS memorandum 
dated December 22, 1989 from Assistant Administrator James 
Strode. Freedom of Information Act requests for documents 
concerning a criminal investigation should be directed to the 
Office of Criminal Enforcement or the Inspector General 
Division in OGC, as appropriate. 

* * * 

Finally, EPA attorneys must comply with the duty to 
maintain the confidences end secrets of the client (that is, 

EPA} and to keep appropriate EPA personnel informed of 
communications relevant to the client office. See ABA Model 
Rule 1.4 (a). EPA attorneys ordinarily should not communicate 
(and must advise other EPA employees not to communicate) with 
opposing counsel about a matter known to be In litigation, in 
pre~litlgation stages, or under investigation without first 
consulting with the lead attorney for the matter.^ 

Of course, when a matter is before a court, EPA attorneys 
must also consult with the appropriate attorney at the 
Department of Justice or the U.S. Attorney's Office. 

cca Office of Government Ethics 


^ ABA Model Code of Professional Responsibility, 
Disciplinary Rule 7-104; ABA Model Rules of Professional 
Conduct, Rule 4.2. 
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TRANSACTIONS WITH PERSONS 
OTHER THAN CLIENTS 


RUL£ 4.1 TRUTHFULNESS IN STATEMENTS TO 
OTHERS 


IN THE COURSE OF REPRESENTING A CLIENT, A 
LAWYER SHALL NOT KNOWINGLY: 


MAKE A FALSE STATEMENT OF MATERIAL 
FACT OR LAW TO A THIRD PERSON; OR 


(» FAIL TO DISCLOSE A MATERIAL FACT TO A 
THmS PERSON WHEN DISCLOSURE IS ?VE€£S- 
SARY to AVOID ASSISTING A CRIMINAL OR 
fRAUDULENT ACT BY A CLIENT, UNLESS DIS- 
CLOSURE IS PROHIBITED BY RULE 1.4. 


CCK^MENT: 

ftflimpftitntHtkin 

{{] A Itvyer is required lo be truthful when dealiag whh others 
oe a client's behaUT,’ but generally has no affimudve duty to in- 
form an offnaiog party of relevaot facts. A cnisrepresentstioo out 
occur if ^ liw^ iacorponzes or affirms a statement of another 
penem that the lawyer kaowt is false. MisrcpreseauuiMis can also 
eeear by feSure to act. The term ‘third pertoct" as iu«d in pars- 
grtfte and refers to any person or eecty odtet than the law- 
yerHidsets. 

Sccieneoa ef Fact 

(2] ThltKulercfctstoaiBeriilBaeemeaorfbct.WhecherBpar* 
tioibf suttfflene should be regarded e maicriaj. and ns one of fact, 
can depend on the oneucastaaou. Uadei geaersBy nccepted cot- 
venoons bt negodmiop, cenaia types of itatrmems ordiaarfly are 
not ta&cs as r-*-***"** of taaterial bet Etrimatee of price or vaj- 
oe CO be aobjea of a trantartioo lad a party's ioteatioss 
« m an accqaaMc aeakaaeoi of a daim arc in this category, uid 
to h the of as anriadoeed priadpie caoepe where boo* 

diaetesute of rite priaetpte woald coesdtute fraud. There may be 
ober analotooe ttetatioM. 

EM^CHoC 

PI Pingripb ft) KGOgaizM thtt sabaaoiivc law rnay require a 
lawyer is dbetoe ecRain iaftnnatioa lo avoid being deemed to 
)ttveasditadfteeiie«'scrtMorfraud.llKfeqDtfctneaorda- 
doanre created ^ this paragraph b. however, sui^ to the obli- 
gatfa c t creased ^ l^tle f.6. 


RULE 4.2 COMMUNICATION BETWEEN LAWYER AND 
OPPOSING PARTIES 


<■) DLTUNG THE COURSE OF REPRESENTING A 
CUENT, A LAWYER SIALL NOT COMMUNICATE 
OR CAUSE ANOTHER TO COMMUNICATE ABOUT 
THE SUBJECT OF THE REPRESENTATION WITH 
A PARTY KNOWN TO BE REPRESENTED BY AN- 
OTHER LAWYER IN THE MATTER, UNLESS THE 
LAWYER HAS THE PRIOR CONSENT OF THE LAWr 
YER REPRESENTING SUCH OIHOl PARTY OR IS 
AUTHORIZED BY LAW TO DO SO. 


(b) DURING THE COURSE OF REPRESENTING A 
CUENT, A LAWYER MAY COMMUNKAIE ABOUT 
THE SUBJECT OF THE REPRESENTATION WTIH 
A NONPARTY EMPLOYEE OF THE OPPOSING ; 
PARTY WITHOUT OBTAINING THE CONSENT OF 
THAT PARTY’S LAWYER. HOWEVER, PRIOR TO 
COMMUNICATING WITH ANY SUCH NONPARTY 
EMPLOYEE, A lawvirp TO 

S UCH employee BOTH THE LAWYER’S IDE NTI- 
T Y AND THE FACT THAT THE LAWYER REPRE- 
SENTS A PARTY WITH A CT^TM AG AINST THE 
£MPLOYE£*S EMPLOYER. 


(c) FOR PURPOSES OF THIS RULE, THE TERM 
“PARTY” INCLUDES ANY PERSON, INCLUDING 
AN EMPLOYEE OF A PARTY ORGANIZATION, 
WHO HAS THE AUTHORnY TO BIND A PARTY 
ORGANIZATION AS TO THE REPRESENTATION 
TO WmCH THE COMMUNICATION RELATES. 


(d> THIS RULE DOES NOT PROHIBIT COMMUNI- 
CATION BY A LAWYER WITH GOVERNMENT 
OFnCIALS WHO HAVE THE AUTHORITY TO re- 
dress THE GRIEVANCES OF THE LAWYER’S CLI- 
ENT, WHETHER OR NOT THOSE GRIEVANC^OR \ 
THE LAWYER’S COMMUNICAHONS RELATE TO ; 
MATTERS THAT ARE THE SUBJECT OF THE 
REPRESENTATION, PROVIDED THAT IN THE 
EVENT OF SUCH COMMUNTCATIOm THE DES^ 
CLOSURES SPECIFIED IN ft) A RE MAI^ TO THE 
GOVERNMENT OFnaATTO WHOM TEE COM- 
MUNICATION IS MADE. 
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D.C. RULES OF PROFESSKWAL CONDUCT 


COMME«rT: 

{;]] This Rule does ax prohibit communicadas with a party, or 
ae employee or agent of a party, cooceroing matters outside the 
rqmseaasion. For ex^npie. die exisieace of a ecmoveny between 
two organizations does ax pnTiubit a lawyer for either from eom- 
awnictting wi^-noaiawycr Tepreseatai|y«i of (he other regarding 
a separate mamer. Also, pariks to a 01200- B»y ctmumiflkate direct- 
ly each odKr aad s lawyer having tadepeDdemjustificatioa 
fx ataaait^kaxiag m&tbecdier party ts 'penniaad to do so. 

(2] In the case of an orgasizatioo. this Ruie ptohibiu commuiu* 
eaboa by a bwy<T for otM party GOfK«riuBg die tnacser ie r^ircsea- 
tiaixi widt persons havog the pow» to bind the organouioe as 
SpftepMoadarrqxesesiadCTttowiBchfeeconttagMCMioBreleag. 
tf an agea or empteyae of dx ngaoizatica with atithorfty to mate 
^ndii^ deciswns regarding the represmutkm is ri^vsemed ie the 
maiur by sepanoi ctxmsel, dx coQsem by the ageat's or employee's 
counsel m a conununicaiiCKi will be sufficient for purposes of this 
Roite. Campafe Rule 3.4(0. 

PJ 'Dae iUiie does sot pohibh a lawyer fhxn communicaEing with 
employees of an organization who have the uithority to bind the 
orguutatiofl widi respea to the maoen underlying the representa* 
ties if they do ncx also have audntiiy to make binding decisions 
rtgsrding the r^rocntados Itself. A lawyer may therefore com* 
municate with such persons widicut first noticing the organiza- 
tiofi's lawyer. &< D.C. Bar L^al Ethics Coounioee Opinion No. 
129(!^}. BiU before conununicadsg with such a*’iK»parTyeBt- 
the lawyer snist disclose to the en^Soyee the lawyer's 
ideadiy and the faa that dte lawyer represents a party with a claim 
against dx emplayer. It it preferable that this disclosure be made 
la wrhag. The txxific^OB re^uireoxais of Rule 4.2(b) apply » 
otxKacB widt govemrrxm en^tloyees who do oot have dx authori- 
ty to mate binding decisioas Rgtrdiag the n^ireseaatica. 

HI This Rule slso coven any person, whedxr or aot a party to 
a format pfoceediag. who is r^t«etsced by couatel eoQceming the 
ta ai ar in quesooo. 

{S| This Ride does aot apply to the attuadoa ia whidt a lawyer 
coauets en^loycei of an orgtaizatioe for dx purpose of obtaining 
iaformaDoo gcoemlly available CO the public, or obuiaable uoder 
die Freedom of Isfonnatioo Act. even if the informatioa ta tpies- 
dos bi lelaied to the fepresewaboe. For example, a lawyer for a 
^BiBdS who bu filed ssit' against an orga&iudoB represeofed by 
a irvycr may tekphoae dx otganizatioo 10 reques a cegy of a press 
teletM refutbag the lepteseotatioo. without diseasing dx law- 
yer's identic, obuining the consent of dk orgaatzadoe's lawyer, 
or odxrwbe acting as pstigr^ (a) and (b) of this Rule require. 

{$i F bngmph (dl't eco g n aes dai yecial co Mi dena i oci cwx iaa 
Hty wbea a lawyer is seeking o redress gnevaoces tnvolvi&i dx 
g ev e mn em . It permits eoairmuucaziou widi those in geventixat 
having Ae autheriiy to redress such grievaaces (but eoc widi any 
odMargovenneat persooneO without Ae prior cooeeat of the law* 
yer rep nifieini the g ove rm a em b aaeh cmm. Mowever/a law* 
yar BiaiBt^ such a ctnamunicaboD v.ithMi Ae prior cstxe« oftix 


lawyer representini the go>«nuDesi must cuke dx kinds of dia- 
cknures d»t are required by paragraph fo) is dx eax of cmnnui- 
nicaiions with aos-parry en^loyees. 

[7| Paragraph (d) does not permit a lawyer to bypass counsel 
representiag Ae goventsxot os emy i»me diat say arise is dx 
course of disjKoes whb dx ftxxnuBest. It. is imeaded to provi^ 
lawyers access so decision cukes is geversmess wjA te^eabs 
genuxse grievsnees. such as to piesenz dx view dat dx govern- 
Bxnt 's basic policy positicB with ^pea m a diipux is fatdty. or 
that govemnxnt pesooaei are cc«dactio| tbeauelves improperty 
whh respect to aspects of Ae dispuA. A is aot jmended to provide 
direct access ea roudoe disputes «udi as eidinary discov^ dis- 
putes. cnessfoBS of dsx or odxr sebadutog eanm, or 
mnux aspecQ of Ae rest^t^ of dlip^ea. - 

[S] This Rule is not iBXKfedmreguixedxkweaR^ceszxat ac- 
tivities of the United Stsxs or the }^.mia of CblaaAia. A body 
rxTlaw has been developed that recognizes boA Ae authority of the 
govenunent to seek to obtain statements from a suspect, and the 
Fifth and Sixth Ameodreens rights of the suspecc'Tbe Rules of 
Professtooai Conduct do not ap^Iy to govemszxm eoadust that is 
valid under this body of law. Geaendiy ^xakiag. Ride 4.2 w^ 
a;^y once a defendant is formally diarg^ elects to be lepretHs&ed 
by counsel, and obtains or is appcHored eoutael. Em Acre are i^- 
uxms in which a defendaiu who is r^resested ty eouiuei wUl reek 
to communicax with the govenunent without delesse coussel's be- 
ing aware of the eominurucaiioQ. Soox commiuuuzioaa will serve 
to protect Ae defendant azid to identify sham represestxiees. aU- 

ilxMgh cnrunuiucaDcra between charged defondan xid the ^were- 

tneet wiAout notke w defease couwrl muit be viewed wspt- 
CKM, such conununimitons cannot be prohibited in all lastances. 


HUU4.3 OEAUNewmJUHREPRESEHTEDPERSQM 

IN DEAUNG ON BEHALF OF A CLIENT HTTH A 
PERSON WHO 15 NOT REPRESENTED BY COUN* 
5EL> A LAWYER SHALL NOT: 

(•) GIVE ADVICE TO THE UNREPRESENTED PER. 
SON OTHER THAN THE ADVICE TO SECURE 
COUNSEL, IF THE INTERESTS OF SUCH PERSON 
ARE OR HAVE A REASONABLE POSSIBIUTY OF 
BEING IN CONFUCT WITH THE INTERESTS OF 
THE LAWYER’S CUENT; 

(b) STATE OR IMPLY TO UNREPRESENTED!^. 
SONS WHOSE INTERESTS ARE NOT IN CONFUCT 
Wms THE INTERESTS ^ TBE LAWYER’S CU* 
ENT THAT THE LAWYER IS OBINTERESTED. 
WHEN THE LAWYER KNOVFS OR REASONABLY 
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I. POLICY OBJECTIVES 


• This OCE news media relations policy addresses the need for 
OCE to have a clear system of conmunications that ensures that 
Headquarters receives significant case information in sufficient 
time for Headquarters to be cible to convey that information in a 
news release format to the public. 

• This policy. is thus designed to ensure timely, accurate 
news media coverage, both on the national and local levels, of OCE 
criminal enforcement activity: Achieving -this' goal will greatly 
enhance the deterrent impact of the criminal enforcement program. • 
Doing so will also serve the right of citizens to be informed about, 
their governments.' conduct of law' enforcement while protecting the 
individual rights of defendcuits.* 


On llecember 22, 1989,. James- M. -.Strbols;,’ AsSisitan^ 

Adtaiinistratbr, ' 0E<3M, issued an Agency-^wide ''policy,^ m^o^n4ym 
entitled . • Public Relations. Policies Pertaining y.to .;EPA Cfiminal^ 
Investi'ga'tione ■. and' ' :Prosecut ions * . •■ ' . This . new i^licy .' 
eigned.:.^lwMiSa*li^ Devaney ,...v -which; :..apElieB.|SEr±mari‘l^^{S|^M;^ 
«iploy^esj . intended i to supjHement and -•,45^1^e;!|;\tSe.3stMs 
•meiBorandiM* 
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II, . 'TSB. NEWS PMSPIdlPaHica. >■ .. 

.THEIR. '^SiPC^SIBifcHT^ "i ^ 

' . -The- aavprsa.-ef.fedts'.pIi MriHL'jrbniisental .ctiaie on a. ccaanuhity'B, 

well-being . and the", eiivirpnmenfc -ale . -of obvious' ''and- legitlj^te . ' . 
concera to' the' general, public^;- ..\Hi-storic^li''i.' a-inajo'c obstaole-to. 

., proyidiag-rtha ^Jublib • ■with ■ relevant and’-’-tiBiely^lnf braiat.lon'’has,"been' 

■ the laote of-. clarity 'and L'certaiaty’' regarding} the reepectxve roles -of 
Agency., personnel - in. dlsseiftiiiat&ig -Buch ;ln£6rn»tioal .-‘.ftecdrdingly, 

. in : ah'..; effort >! ;t6 eliinihate.'. vtSe-. ■ua'Certainty, the 'ma'jor '■ Ag^cy ' 

■ .pa'rtle'i.pants apd, their.’iespon'B.ibillt-ies; are ■■identif ied below': - i’:. .: 

6f£4Ce ..o£ Rubiio ■Ai.fairB: 'The .iChie'i'-ftgfericy spokesperson:' -td'. - .. 
_ -the. news hiedi’a .lB..'the-headgua.rt.ers;.l>res‘s:jR6lations'Divi8ion;.i.'.which 
' Is. i^rt, ; 0 f:'-thte.-Admii!istrator.'.-s::O'f'£.i'ce-'bf -Cbtmmmlcat-i'ohsj'. Education;- ■' 

■ and Ihbiic . Affairs . igeherally .referred .to'as OEA)-..-- 6 ge .aSi^n- 

.enforceme'hfe office - looks;' to‘.,0£>A;- for. assistance, • 'in ■ fosteclrig 
positive media relations . and actively sol Ihlting the; attention of. 
the media. •■ ' - ' , : 


: ' The'Regiohal .Offices, of-, Euijlic Affait.sr '.Each'.EPA Region ' 
has a Regional Office pt PubllosAf fairs. The Regional OPA is part 
.of the Office- of '.the ':Regionai Administrator, ..-but coordinates': 'with 
the. Headguartehs ,OPA,V while,, -'the .manner,. -.of ; operations . of' ;'the : 
Regional OpAs varies fro* Region to .Region, the Regiohai OPA, being 
responsible,-, for . local media: relations i ,:is .an essential, playter '.in 
ensuring that OCE case information reaches that level of the media. 

• CID Kedia CoordiaatorS : ■ To facilitate the OPA's ability to . 
convey OCE;s enforcement- infoimatidh;: : each: CID Area Of f ice should ■ 
actively network with- the Regional OPA..' . This' reguires • ClD i to . 
increase .its accessibility to -’the 'OPAi Toward this end, each Area 


Office SAC will be. the ;.e,Ip Medla=Coordinator for each Region and a, , 

. designated ■.seCohd Sps'<3iai-., };Ageht.;';,will ; '.be''''the} back*:9 ' Media •, 
Coordinator. . rai's ., back-up.' Agent .,iB'.}tpipe 'identif-i)^ to .the-'CID:.-' 
..Assistant .pifector.-df -.IhyeStign'tichs'i:';;.'!. ' 

: '.1 •;'-The Clb Hedia;'Cod,rd'i^tt!itp. areXihe keyJpiayerB'.’lii'.the ehdea'yor/, 
to .ir^roye, OCB-^media, :cQyefage»!';}:,!rhey -hre ‘hes^iMibie .fdr'ensurlhg.'' , 

' Ca8'e-.:’'infdrmat.idn . 'reacheS,''}'ithie:V:.sRegl.bhial;?:OPA;;: .and -. the,' OCS' -'.Me^a. '.- 
Ccdrdinator :: at',' 'Headguhrt^fs.t-l'.'j'^iUf^^p^ire^ii.i^retv* •..proyidtag.'.'; 
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■- -S' - 

ijnost inst-ance.s ' -will :most frequently involye - situations' 'where . 
charged have -.•feeen . filed, a - R.CEC' may he in • iiie ■ best position;, to.-' 
obtain information dn the -prosecution and td. coordinate with" -an 
, Assietant' 0.--S,. Attorney., -- ■" - 

, • 'bcE Media Coordinator:- Headquarters will nainei'an OCE Media",. 
...Coordinator' and. a' person to serve' as bacfc- up; -.DGE;, Media Cdordinatoi; 

-■ and identify. .these persons to the ClD.fi'el'd' offices,- .■ .The-QCE Medisi.'-' 

.' Cpordi-nator- -depends-’ -on '-the. dD'-- Media ' CGordinati3rE-f,-.tQ..-'provi,de.. 

. advance ■ -inf ojiat ion 'to' tb^. from- the field which .my' warrant an: 'OSA ' 

- news - 'release. • or-. advisGry'''-'a't:. . .Headquarters:.-' ' '..The', OCE '.-Media,;. ' 
Coordinator talces-. the lead in. working with OPA and program offices 
.on the. Headquarters', level. - ' ' ' ; 

. . • :«--.-'so’ie:. of' -..Program': Officess.; . Hhil'e-. the -'-OPA , is.- the Agency.'. Sr, . 

. principal chann^ 'tb .the. general; media,,, certain' program and’ . otheri,';.: 
enfoircement of f ices have establ-ished more narrowly focused channel's > 
■to the regulated community. ■ For instance, the Headquarters OPPTS.- 
Office .of Pesticide- Programs has a Communications 'Branch, which' . 
independently issues -re^latory and enforcement .-press- .releasee to . . 
parties ranging from industry groups such as the United Fresh Fmit 
a ■Vegetable. .Association to public, interest groups: such 'as -Americans.^-,, 
for -Safe', Food.' Such program communications. offices, .should aot .be V 
. overlooked, as .-a' vehicle ■ for getting b'CE's -enforcement" mes'sage . to ; 
those, specialized - audiences whose type of business /activity ’or, .' 
interests are similar to that of a criminal defendant- - • 

ill. -.-NEKS EELEASES. 

, A. 'General Policies' on. News Releases." - 


« Timeliness of information:’ Generally, "the ii.k'elihadd;Of: 
the OPAb ’ including inf oriation/ about case .events in; their weekly 
news'.advisorieB dr making -such information the''s.ubjedt of a hews: 
release diminishes witH.'.the increase -in the leng^ d.f time between, 
the :eveut and '^en - they' receive such, inf dfiqatioil’,.'y''/l!lie ysoonef ; 
■ Hea-dquarters : of a Regional OPa: is alerted, .to. si^i'ficaflt;?:.(eas# 
nctiyity, ..'•the ihore likely it Is that the .'.case Info'f^tiptt 
COTfcihue' td.'ina'intain ite’yyiability -as .news. , , /'"t;;., 

^ ’. ; y.^»;v6CE' s ROle;,' .■■OCE/s role . is .to .pfbvide .'cdnpietfeS saCcu'fn^'t 
and timely information ,aM assist^ce, so; that OPA can pfe^:^'j.ai^ 
iBSue.,'.:a factually-;' accurate .:and.;'coirpelliiig news release;|:6jj.i.^.iil0 
advisdiyi 3iie.'.'0PAB, will' diily./ldidw:''aB imudh ahout a iase3S(s;'j;i)i' 
iidvided' 'tobthan';; ■yit'''iS"'fo.f.;^^ be alert to the- ty^ 

ihfoxmatioa/i^dhd'/tfaditicnaly;datk.;only.,;;;;such as 
fihee'i/Wthat ■'.';heipsv/td.,;:;.:h <-ii:g)'C>rt ance Jof 

XatiXiaing '' -'da'se;/- aspects 'such' - as- . ^vi,rpnments;L^wst|pii;^M!®Ms 
hih'lthi>l;‘cihjifOnfiiehtal'i;'iiaSmT,vaffid'rcontotiahcd.-':--lim>a:d£Siitordve'dMd»* 



190 


- • Hl«it is Newswprtliyyt ’.Oitinttiteiy/- the media deteriaiHfes what 

ssirrantB 'time and," resources - in ■ 'their %medi\A:-'of ,;;publlc ■'coiipun- 
iqatlpns. .In this, th^ "Infomation ' age, the oppprtnhities bo 
.convey ih'fomat Jon. about OCE .acCivitlPs. •are.-expanding.', . what' may 
not be newsworthy to aioeal'broadcast -statioa.alternatively flay-.be 
.viewed.,aB guite- newsworthy to a,24’;-'hour, local cable' -news ch.smhel:'; 


|■8 




y(<iytu^>iid^yiiyjdu 


m. 


■ national interest as a' news subi ect : " ; CSase. inf onnatlPtt inyoiving. 
particularly egregious . ndEoohduetj i widely .known .'defehiaantsV^^^ 

. extensive-.'-eiiyirpnniental' harm Pr.'othhr indicia of possible .national 
.'interest' should- be. discussed afitli'..the".QGE.,Jled,ia'. Coordinator.. 

-■-B.', .News .Release's .oh -(the'-R^ipaal bevel, 

<i -News Media ■ NetirorkV- .. •Organizational stiaicture ,, -and 
operations vaty. considerably among the Regions/, Accordingly, .each* 
CID Media Coordinator should establish and maintain a system of 
communications, that, best facilitates an efficient' flpw.'.'bf- 
inf ormation between the ' DepartiSent of Justice (DOJ) . or a. TJ.B> ^ 
Attorney' s Office, the Regioml OPA,, and the OCE Media Gpordii»tor. 

«' ERA, boJ, and the ;Mediat -While the simultaneous issuance 
by SPA and DOJ., of press neleas.es Is ' encouraged, OCE ' should-..; .hot . 
hesitate to. -pursue our .own media •"efforts and to ' suppl-ementf'.’any\- 
media efforts by DOJ-., , More importcintly,: whether bCE bri-ngs.a 
inabter . to the attention -of the OPAb . on ; the ■"Regional and ' 
Headquarters level should -not depend upon whether 'CoJ 'Or -..a p.P;. - 
. Attorney's Office, will be issuing,, a release,. - While there id/some- 
overlap -in. the 'audiences that ;IJ0J. and.. EPA rfel-eases are di-reotfed.-to,: . 
the Agency's primary . envirohmentai;' focus ; differs from. .DOJ' s . 
einphasis oh .broader federal, enforcement*- issues. 

•; . i^prdinafcipn with DOJ. Jhirihg an: investlgatidh! OCB’fjtiii-ip'l 

: ccpmlent 'on a .matthr ..while; it.''l;a -stjijjjin:- ah' investigative fithgei';-- 
especialiy if. thV matter' has beeji: -referred -to DOJ,-., for'- purposes: O^.i: 
'•grand jury, investigation,' should be, reserved'-'f or .special •circupi-lf'. 
stances . ..in' - duch a situaticni .-’DOj ;re<juires .'tovestipatiye' h^ehoies: 
to consult , and obtain appro'var f rcra, a; 0 VS ’.. Attorney oifI pOS bivisipn: 
if an' agency'' is to corwnent vabput'vph|^ c^nflrm^an''5phgb^nj?^poa■. 
.investigation.;- - This shduid :involve..'.an,,unusual;,,cirpvitidtan,o'ej;Wliei®. 
the.mattetf'has: already ^recei-yed/substantiai/pUblicityVOr a'-matjteir' 
about; ^irdf'.a'',Pommunity. needs. i'tOiiie •.reassUjed.'jt^tVtKeV'apprbpriaee 
■Ihw ..^enfOrcenminCy.ag'enc^''''' l8:''inyf'db|ga'djingSthe'jipcM or where 

. relGkBe of ihf 0 Aiation 'id heGessarv^;e6/nrbtect- the tiubiio interest'.- 


require 


prosecution‘’t^ux3Ugh■''&e'viilin51ibf,'i^®S®^Bi^h®iiSil^^i^kt!ioIi;^r 
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plea' :agreenie;dt, It is recoaimenaed,' ncinetijeless, .that the .contents 
of a. propoeed • pre.BS release -be- -<118008863 with a _0.S. '‘Attorney's 
Office or . the DOJ ‘Envirrinnieptal ;Critnes- Section ' and -that ■ .their 
concerns; -if any, .be addressed, '.prior to .jOPA issnaiice of a new 
release'. ■- “ '■ .■■■ ■. ,■ 

The -jprocess . of , obtaining : DOJ... approval- of a-- draft .release . 
•relating to ah- ihvestig'ation'‘or- .conferring xith-DOj about .a. releaBe' . 
dea.ling' .with '^an.; environmental .^prosecution can .-be arranged. '.joa- .‘‘4. :• 
-oase'by- case -basis by' the' OCB and.- C-HJ -Media 'Goordinators..'. insofar: . 
.'as, the. ' involved 'd; Si Attomey's'bffice. usually -takes' the lead-.fbr 
tJCSir in preparing :hewB reie'ases.,^ ■llfcewisej - the 'CID Media Goordinato'E: : 
should usually, take the lead vwi thin ■ EPA with regard to. such 
.cooidi^^tion. v f,: ,• 

' - ■‘ .■ ■'i Exchanging . Copies; ■.-Copiee Of the. weekly. OPA iegional-'hews- ' 
advisories and news releases; concerning OCE/CID matters should , fee 
provided: to the OCE Media Coordinator. The OCE Media Coordinator 
will reciprocate by providing copies of Headquarters' news . 
advisories and news releases dealing with that Region's cases to:, 
the GID 'Media Coordinator i News articles should be provided to, Ctl},.- 
f-or inclusion in -the quarterly.iOCE Criminal Case Highlights, ; ' 

' ‘News Releases on the Eeadqtiar tens Level ■ 

«. -Head^arters and -Field Coordination: . In most instances-,. 
.the Headquarters' news release, will parallel that of- the Regi'ohai‘ 
'OPA , or . that-' of, the .■U.S. Attorney's Office.,;. The OCE ‘Bfedia 
.Coordinator will .consult with the CID Media Coordinators as -tp- any 

■ cighif iciant •yariances ..from a local..; release. ..- . If there ' is ■.any- 
unresplved .disagreement as to. the contents of a draft .release,' 'p®' 
management yill 'consult: with -:tha'‘ ,Clfe, Office to. which the case' -ie 

■ asslgnedf f ", 

i;-,EPA'M^a^ement-Statej!ieiits: '‘ihe . OCE, Media CoordiUatpf.-'mS^: 
oversee ' the -1 process .;-\bf v <3fet&ining-: 'any ■ statements i''frem' 
Admihistrator*:-, ■ Aselstaiifc-:-,.'AdiniTii6trat'of'. for, Enforcement, and 
Co^liance Assur^ce'f ;,br; OCE: neuiag^ent 'for .inclusion in a news 
releasei .,. All', such . statements;.;imist . be;‘'approved ., by , either the 
iDifecfpr or- Deputy pirectcir Of =bCE t/^rthermoreV: -the' A<3ministrator 
eiioouragea.'i:' opportunities .fer.V''. the ’. A<3rainistfatpr,'.S;.y,perB,pn^^ 
participatiesU. in.:the field wheaiOCE, enforcement activity of, 
■slpaificance.i'i'sVtp .-occur .Ir/rheaiore-.ad'hancfe. notice to’Headgu^,n:feffel 
the Imore' .likely '.••such .;;in 'ii'tabe^ntifiqiJ.iButJh;;.;;^^ 

■aIT^^ge'^'.'‘^VP±ve■;;&l's'' notice 'tcl'^tfeed^SiBt'aht-.Administratpr'J.ipfj^g^ 
’i#''iadvi'6abif:''iand';:.90':-'.aays.l-:ad-i^Ce7^pbice-,StO'..th|:'-:-;'A,dfe£ai.B^trab®* 
Of Usually :.>fili' .'-bU';nee'ded>CfiCip',V£B. is'ferongiy’rencOuraged lib^Kg 

■cogui'za»t';}?.Ot '--'' c^e .eveutk,v5®r.4.;<ifher;Via'ctiyAty',';i-.. 
.|ifee6en£kfeiofelWpf'"'^';k!r'ci:^i2'^''0iwWj^^Ii,erk^'fehe;§lAdminiBb^®r^^M’ 
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o ■ s?eekl'y Report,- o.f .SlgB:i£l.ca3it; .-AotiTrities: '; -Prbvi<ii!ig ease 
iafoTOatibp..,t.o; the’;OdB ,Meclia ‘.Coordinator; does . irafc.-relieve a ,ei6 
Area Office, of, its,'. responsibility, for ■ preparing a Separate case 
write-up for the . Weekly, . Report , of . Si^if-ican't: - Activities . and ' 
ensuring its timely , delivery:', to .Headguarters. , 

' .IV. Inf’orsaatlon.Jfhidb' Can. Be ..Released 

,, , . ,• ‘, The: vhhits''R^itox&s - Qnly“ case. . inf drftBtion that is 'on the ' 

public , recoi:d''..sBbuld' 'be provided to -pPA, for •inclusion in a .news 
release-' - Tbe /greatest -.caution, ^st.be exerciOe.d -from .the.'tiioe -of 
the filingrof, charges until ; the -00110108100 of'-trial -i-n' order not to, 
prejudice-.'a defendant's' right' to an iit^sartia'l judgment.. But 'as- a - 
case progresses -frc 5 ii\indictment. to s^tencing, - ,'inf oimatlon 'pn-the- 
pubiic -record .’ab'out'-it, and what , can- be - included in" a news release- 
increases .marke'diy,'.: -If. information,' - such - as ., a ’ defendahtfs. 
conpliance /history, ' has not been, publicly, disclosed or is not 
publicly aCcessibl-e,' .the ' inf ormation is -not. on the public record. 
There . is ‘ inf ormation . beyond, the substance -of. a .charge, and .the- 
iHtriediate circumstances-- of ' the offense .as -described in the 
indictment which is pa.rt- of' the p-ubli'c : record, which' should not, .be; 
overlooked. Aspects . such as 'remedial' measures, environmental, 
justice, 'fine' sharing, cases of f-ir-st time enforcement, and joint - 
Et'ate/federal enforcement partnerships Should be highlighted when 
provided to.- OPA:. ' ' - 

■ ■ i .Reliance- on Erof'eaaional Judgment: .As. law enforcement 
professionals, OCE employees are trusted to -be .able' to- judge what 
inf ormation.. is appropriate for ..public disclosure. .This excludes., 
for instance; . subjective obaervatioris about ;'ah individual , or 
organizational defendant's .character or: business attitudes, 
opinions about .the strengths and .weaknesses , of either the 
defendant's or,- government's cafee; or other, information which would 
be- reasonably.^ejipected to influence the.,outcpme of a pending trial-. 
The focus '-is' 'Mpbn ■ providing .inf ormati'oh- wiii'ch is objecti've and, 
professionai.' • 'iPpr. .further .guidance; in rthid area,'., see the DDCT 
Guidelines,, 'on;-!; keiease : of . information .' Relating '‘to Criminal:- 

Proceedingai '.as set' tdrth- in ’RS. CyPVR. i, :59.-2-(b).;' ' 

; . . . Ceiise, Speciiice;.'.. Specific •dfescriptions ahOnt the nature ’of 

an offense makes “ inf pitmtion’' m^ ;comprehensible'. ^^e.g. ; •■,S8,'000 
cubic'.yards. of ■eiinieeions dust lOprammicates more than, .gust stating 
momids -bfj'idust.'Sfere. rstoredf/on 'sitev-*--. Also the identity gf .‘‘ail ■ 
participa^'ng;inyestigative agenG'i'es 'should. be. -provided -to. OFA iat. 


',HaprMt8|f'/’v^^^rp«ai'-;'fr^ Itte^CJP '^Assistant Director'/ Of 


should/^njS^fiSa^i^^Sr';/®:. 'wari5r^_ 


jthe; media,. 
t'aj^'Rrrant 
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becoTO part of an unsealed, public court file, then: confirmatioa of 
the facts concerning a ■.wafraiit is permissible. 

. Marking Draft Releases; . Draft news releases and releases 
whose ■ issuance ;is contingent on approval or bn. the occurrence .of 
events must be . plainly and boldly identified as such. Doing, so 
minimizes '- ainy- , risk of. inadvertent . or . premature., release . .of ' 
inf ormatibn... .'To. promote'. accuracy, case inf omation or any draft' 
.releases’. shbjild' ba faite'd' to :the OCE Media' 'Coordinator.' 

• ■y^' ■pOLlCf dir pubdic. commeht . : • 

; . Off the Record Comments:- '-Generally, in reference to press' 
matters, , ."off - the record" refers td inforroatibn given to the media 
as background which is not to be piiblished or aired; .Tnoti for 
.attribution" refers tb' the - situation ■ -when a person pfo'vides 
information, but wishes. not -to be identified as the source. It is. 
OCE policy that Information should not be attributable in the media 
to unnamed.? informed sources." If a statement is to be made to the 
media, it' should only .be, done so on. the record. ' - 

» Comments, on Policy Issues: toy statements on unresolved, or' 
controversial -national criminal - enforcement policy issues should 
originate from Headquarters and not from CID area or field office's. 

• No Comment Responses: A "no comment" response' to, an inquiry, 
from- the’ 'media about- an investigation- or case -can be easily - 
misinterpreted. Accordingly, where appropriate, a more precise 
re.sponse should be given. For instance, it may be more fitting and , 
informative to state that existing EPA and DOJ policy will '.not 
allow comment on the matter (suph as an. ongoing investigation or 
grand- jury proceeding) , but .when stnd if such information be'comes 
available for. public disclosure, it. wilT be prctyided -.by EPA.' •' ■ - 


Ihis-^: jbiicy,, and •' any , internal office procedure ’ i»hi<& 
dsplements this ^lic^, are not intended to,, do not?, and may.nof-blB 
relied upon : to . Create, -’any right or benefit,: ..substantiSfe -. or 
proceduralj-ienfbrceablelat'law tylany party to' litig^tion'.Vitli -Ohe 
Dnited StatfesV reserVen the right ■^td-'act '-at 'v^i^ed! 
witai . this ^liey ■ as ‘thevcir'cunBtah^s inay warrant 1 ; ' -In -iparticultti:,;; 
nothing in. >thiS. policy ,:Shall -be interpreted ,t,o,:PteCi;ude--jA^.'3ige^ 
from not ifyihg'.Jth^-' '•public, when- necessc^, ,as .;to^ahyili^iJ;th’:-.;<c>c 
envifqhni^bal hatar^v 
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ISC^ EeiesM »f iaformailoiB in ,pet^ 
Roimel .of Departments Juimee- . 
relatlaf So' aimlnal_.«jsd a'ril pro-'., 
eoedtoi^ ' ■ 


. ■ Sfe) HuideUnet to:'eriikiml-dctiom.:(l) ■ 
.“niw gvldellma ehxXS apply, to. Uio.'ps-''" 
- leoie- -of -SSonaatlOB' -so .oenra.'madla 
:tnm the time a'pereoa i« tlje mjbfsct of 
. 8 crimlaol totrsaasatloa tmtn aay. prtH 
ceedln*' reaoltiag'* tom «ch &a . toves- 
■..tJg'aaon 3ias'J»ea By trial ■' 

• crotJierwls*. . ' ’ ■■..•,.■■■■■• 

' ' tSVAt 'so -time persosmel'-of the ; . 
■•Iiei>arteneist;.S jJtaMee tealoh' any- 
autonieist or InfommtieB -for the'paPr- 
pbse .of Isflaescjac the' sntcome.-.of a 
defeodoat’s trial, '-ztor ohoU inraonsel of 
. the DepaxUnent faniiah aay 'aCatement 
or lS!>nnatloa,.whloh cocad r«a»o'n«hly ■ 
bs’ espected to be diasecalnoted by . 
'mesas of pabUc commonlcatlbn, if 
each a statemeat or iiifonoatlo& may ; . 
^reasonably be' existed to Inlltiepw the ' 
outcome of a .pehdlnr or fattire trial. 

"(S) Peraomiol of the Department of. 

, Justice; aabject to gpeclHc limitations 
Imposed by law or court rule or order,. 

. may* njaJc'e public the followlny' infer- ■' 
matlon: ' • '.'• .■• 

(I) The defendant’s name. real- . 
dence,- employment, marital -atatna. 
and similar, background infonnati'oa. 

(II) The eobataace or text of the. 

chai^. snch aa a complaJitt, Indict-- 
: ment, or Information. * >. . 

(ill} The Identlty.ofthe inrestlyatlns' , 
and/or arreatlny steady and the loogih, -- 
br *cope-of-aa Inyeatltatlba.'. 

. -(lir)' The cirenmstaaoea -ImmedltEteiy; 
surronndlsiy.'aii’-arrsat, ' Including .^^e 
time and 'pl<^ of arrest, reslstaapei 
pursuit, poeSestdon and use of weapons, 
and a. description of physical ;}teins 
a«lse4'ab':tha time of arrsa(L ' 

DiacloaUree should Include only indonr 
Crbrertlble, factual matters, ; -sind 
shmdd not Include aubjectlre obMira- 
tlono, la additibo. where backrrono^ 
Informatlbn or iinfonnatloicrelatlinr to 
the .elrcumatanbes of an .rtrest brslnr 
'Testiyatlon. would be blyhly pb^Ublal. 
of .’'wSirte' the -relbsas .-tt*re®^;-.'**’544, 
terbe no law. enforcement -ftmctlon. 
aueh: lafonnatlon ohould not be made 

• '(4} .Peroo^el of the Deprt^ent shall 
jibt 'disseminate any ; infonnattoB .obor 

eertfiny.-h defendant’s- pflgbr- rtlinindl 
rebbNU.;.- 


(S')’ Because' of the parUcdlar-'danffer 
- ‘ of prejudice :rirtultln(f tom statements 
- ' . in' the. ' period al^aoashins and; 'during; 
' trisli ■ they . ought . ttonuousiy' ; to he 

‘ avoided duiiaii -that.palodL'- Any such 
statenient . be- .release, shall .-.be made 
" only oS, the .-'Intoouant' occaiSon when 
.clrcnmstsnces ; sbep.ttttely demand A 
dlaclb(iure,.bf ^brmation 'and shall Sa> 

. ;■ ,<dndo only tefonnatioa srhleh la clearly 

not pfejudiet sl. .. ; - ’ '• : 

(6) -The release' Of eertoia Sypm bf in- 
formation geaerally tends .'-ta. crests 
dangers of prejodle*. without serelag a 
signlflcant law epforcesaent function. 
Therefore, personnel .of the Deportment 
- should retoln tom maUar arallab!® 

• ' the /oUowiitt^ , • 

■ - (!) 0b8eryatloii8''about.«.-.diefeiidaat*« 

■ ' character.' ■ 

(11) Statementai admiaalbna. confea- 
sions. or alibis attrtbutsWe to a de- 
, fendant, or the refusal or.failare' of the 
speuaed to make a statement. ■ 

(ill) Reference. to iuveatigatlTe prbCe-. 
dares such as fingerprints, polygraph 
examinatiOM. balUaUc tesU. bf labom- 

■ -tory tests, or -tb the refusal by:the de- 
'. - fendant to submit to such tests or ex- 

■ aminations.' 

, ; (It) Staternents concerning the Iden- 

tity,;. testimony. or -credlblll^ of pro- 
. -SpectlTe.srltneSsea. . . ; 

. ' ' ’ i;. Sfatemeats. concerning eTidenee 
of afgument.Jn the esae; whether of 
. nbt' It .is anticipated that such eTidenee 
or argument will be nsed.a* prinL’'..' 

Cfi) Any- opinion Sa to the accused’s 
guilt, or the- posstbiUty. of a plea-bf- 
guUty to, the pHense rtiiurged. of,.the 
tpeslbtuty bf a plea to a lesser- ptfeaie.. 

. '(i). 'Personnel of the Department of 
justice should take no aettonte eu- 
courage or .assist near* media In 
pbotogfaphlng. br..te!e'Tlsinc -n defend- 
ant or .accused',. person being (held 'or 
transited In , Pedertl'-- custody. De-' 
'parirnentai-'retwcbestktlTes Sheuid'-not- 
•mairt'' i’rallfble;- ^otogrsf^ 'hi a- .'4e- 
feo^int. unless n.lan..enfotc^$!rtmnof. 
tfbn'IU'aetjind'thefeljjr..'; ■ ■’ 

; '-(tlThis stateo^t of ^liby is 
tended restrict the reJ«i»»e bf'lBfor.’ 
fnatlen''oon<iefBlng a defendant srlib Is 
.(siu^ttTS'.frbin'jastioe. 
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HEADLINE: EPA staffers derided for leaving meeting 
BYLINE: ED QUIOCO 
DATELINE: TARPON SPRINGS 
BODY: 

(ran PW PS editions of Pasco Times) 

Two agency representatives walk out of a public session on the Stauffer cleanup. 

A crowd at Tarpon Springs City Hall booed and jeered Monday after two officials from the U.S. 
Environmental Protection Agency made a brief presentation about the cleanup of the Stauffer Superfund 
site and abruptly walked out of a public meeting. 

The officials said at the start of the two-hour meeting that they would leave after taking 10 minutes of 
questions, an announcement that angered U.S. Rep. Michael Bilirakis, R-Palm Harbor, who sponsored the 
meeting. 

"You are wrong as all hell for just wanting to walk out of here after 10 minutes of questions," Bilirakis told 
Joanne Benante, an EPA official from the Region 4 office in Atlanta and Michelle Staes, an EPA attorney 
from the same office. "I hope that the audience is not only disappointed but disgusted at that kind of 
attitude. I'm very disappointed." 
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But true to their warning, Benante and Staes mard^ out of the meting after they made a limited 
presentation and took a few questions and stinging critiques ftom Hugh Kaufman, lead investigator for 
£PA Ombudsman Bob Martin. 

As they left, the crowd booed. Someone in the audience made the mocking sounds of a chicken as another 
yelled, "You should be ashamed of yourself." 

After the meeting, Martin, who decided in December to investigate the EPA Region 4 office’s activities at 
Stauffer, said he has held several similar meetings all over the country and has never encountered what the 
EPA's officials did Monday. 

"I need to say this for the record that I was deeply disturbed and offended that they walked out," Martin said 
toward the end of the meeting. "It wa.s a wrong against this community. This is very serious." 

At the heart of the issue on Monday was a federal court document called a consent decree, which 
essentially details the EPA's cleanup plan for the 130-acre site and calls for piling and capping 300,000 
cubic yards of toxic soil cn the site, which once held a phosphcsus-processing plant. 

Benante and Staes said they merely wanted to inform the audience of a handful of changes to the consent 
decree before fielding questions for 10 minu^. But Kauftnan kept pressing them with specific questions 
and sounded like an attorney questioning witnesses. 

Early on, Kaufman even read Benante and Staes the Miranda warning informing them that v/hatever they 
said could be used against them in court. 

As he was trying to point out that most of the officials who signed the consent decree were not present at 
the meeting, he said Benante had suddenly cut him off. Kaufman, who had pointed out earlier that Benante 
was from New York, replied: "Excuse me, Mn. Benante, I’m speaking now. This is not New York." 

"I take exception to that remark," Benante said. "Your rudeness is uncalled for. Please discontinue it." 

"Mrs. Benante, the record will show who is rude and who's not," Kaufman replied. 

Kaufman was trying to hammer home the point that EPA officials had admitted in a letter to local resident 
Mary Mosley, who has been intensely involved in the issue for years, that one of the companies 
participating in the cleanup underwent a corporate merger and name change after signing the consent 
decree. In the letter to Mosley, dated a mon^ after the decree was signed in April, EPA officials in Atlanta 
indicated they were requesting information about the corporate change. 

Kaufman questioned why EPA officials would sign a consent decree with a company without knowing 
specifics about the company and its ability to pay for the cleanup. 

Don Harris, environmental manager with the state Department of Environmental Protection, said at the 
meeting that the state department has been working with the federal EPA on the Stauffer cleanup. He said 
that the consent decree, as it currently is writtai, is a step in the right direction but may not go far enough to 
clean the site. 

Kaufman said al^ die meeting that more studies are needed before the consent decree, which essentially 
lays out a remedy to the situation, is signed by U.S. District Judge Susan Bucklew. He said the studies need 
to be done before a remedy even is considered and encouraged residents to write Bucklew and urge that she 
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delay signing the consent decree. Kaufman said residents have until June 12 to send their comments to 
BucWew. 

Heather Malinowski* secretary of PI-PA-TAG, a local citi^ns watchdog group, said after die meeting that 
the way Benante and Staes walked out of the mating as sev^al television cameras rolled showed what 
residents have gone through for years with that EPA office. 

"I feel like they walked out on us years ago," she said. "And now they go and do it again. But now it’s on 
fiim.” 

Carlene Hobbs, a Tarpon Springs resident, saM die EPA office showed a lack of respect to Bilirakis and the 
residents. 

"It was embairassing what they did in front of our con^essman, but they have done it to us for 

years,” Hobbs said. "There are a Jot of sick people in diis community and they are sick because of Stauffer." 


This was the third public meeting Bilirakis has sponsored. He said things seemed to be working out among 
all sides of the issue after the two meetings and was somewhat blindsided when Benante and Staes walked 
out. About 70 people attend^ the meeting Monday. 

Bilirakis also expressed his disappointed that U.S. Department of Justice officials did not attend the 
meeting. The Department of Justice also is a |^y in the consent decree. 

Kaufman said that Benante and Staes were just following orders wliich, he theorized, probably came from 
high-level officials of the EPA and the Department of Justice. After the meeting, he said he was optimistic 
that the process still would work despite Monday's events. 

"Democracy is stronger than any of these petty bureaucrats," be said. 

- Ed Quioco can be reached at (727) 445-4183 or at quioco@sptimes.com. 


GRAPHIC: COLOR MAP; BLACK AND WHITE MAP; locates the Stauffer plant site, (ran NT); locates 
the Stauffer plant site, (ran CT) 

LANGUAGE: ENGUSH 
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Denver, following in a long line of other cities, is getting the Hugh Kaufman treatment. 

Kaufman, who works in the ombudsman’s office of the Environmental Protection Agency, has stirred up a 
home’s nest with a variety of provocative comments on the agency's Shattuck Chemical Co. Superfund 
project in south Denver. Being colorful is something of a life's mission for Kaufman «md his role here 
maintains the pattern. 

Among other things, Kaufman has said the clay cap at Shattuck's plant that covers 50,000 cubic yards of 
low-level radioactive waste may be sinking. This he discovered by eyeballing the site one day. He went on 
to confidently predica that if there was some subsidence at this stage (not yet demonstrated), it was likely 
diat there would be a more significant failure in 200 years, the projected life of the project. Kaufman also 
said that the EPA’s remedy of burying the waste might not have b^n legal if the plant, as alleged, once 
treated depleted uranium from U.S. weapons plants. 

These kinds of comments have naturally thrilled neighborhood critics of the Superfund project who want 
the waste dug up and relocated in another state. 

It will take some lime to sort out the facts. A Shattuck spokesman has said that depleted uranium was once 
trsat«i at the site under permits issued by the Colorado Department of Health and that this activity was 
known to the EPA very early in the project. Shattuck has denied another scare story that it processed spent 
fuel rods from nuclear power plants. 

Meanwhile, the EPA has noted that it did surveys and that those measurements of radioactivity were used 
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in fashioning the remedy of on-site burial. 

As these controversies play out, Denver residents may want to keep a few facts about Kaufman in mind. 

Recent press reports that he is a "top investigator" with the EPA don't provide either an accurate or 
complete picture. He is a career whistle-blower who, because of his past dealings with the agency, has been 
issued what amounts to a lifetime license to criticize the agency. 

The EPA in 1982 agreed to a settlement of an employment suit that assured Kaufman of employment and 
the right to continue speaking his mind. Indeed, until the agency stepped in 1991, he was making critical 
speeches to a variety of private groups lambasting the agency and collecting travel and other expenses. 

Here’s a sampling of his comments: 

In a case involving a New York firm trucking sludge to Texas, Kaufman announced that "the people of 
Texas are being poisoned," adding that the project was an "illegal haul-and-dump operation masquerading 
as an environmentally beneficial project." The company involved sued Kaufman for defamation. A jury 
assessed $ 500,000 in punitive damages against Kaufman, but on appeal the judgment was reversed. 

Speaking about a project to treat contaminated groundwater at the Lowry landfill near Denver, Kaufman 
said, "On the one hand, the EPA is saying this waste is so dangerous it has to be cleaned up. Then they're 
saying it's safe enough to grow food on. That's ridiculous." 

While in the middle of the 1982 controversies at the EPA, on the way to becoming something of a folk hero 
to environmental groups, Kaufman often told private groups, "We're on a collision course with wiping out 
our water supplies in 20 to 30 years. The people in the EPA now are a destruction crew." 

In Pennsylvania, commenting on the state's willingness to allow the importation of garbage from other 
states, Kaufman said, the state was becoming the nation's "pay toilet." 

Kaufman will be back in town next week, but his sound bites shouldn’t be allowed to decide what happens 
at Shattuck. Those wastes should be moved only if it can be shown that the design of the current remedy 
threatens the public health and welfare. That's going to require more than brief tours followed by press 
conferences. A1 Knight (aknight@chaffee.net) is a Denver Post columnist and editorial writer. 
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The Environmental Protection Agency didn't have the all information it needed to properly decide how to 
cleanup the Shattuck Superfund site, a top investigator for the agency said Tuesday ni^t. 

The agency's record of decision, or ROD, states that the EPA didn’t know what was processed at die 
Shattuck plant during the 1 960s. 

"If the ROD is accurate and our regional office and the state did not know what waste materials came to 
Shattuck in the 1960$, then they could not have accurately designed a remedy," said Hugh Kaufhnan, an 
investigator for the EPA's ombudsman who is looking into the Shattuck cleanup. 

But local EPA officials said the cleanup is safe and that decisions were based on what was found at die site. 


"When we did our initial investigations, we took samples and did radiological surveys on the site. That was 
the basis for the remedy," said Barry Levenc, the EPA's local Superfund chief. "It wasn't the constituents in 
the waste material. It was what we found onsite, in the soils, that formed the basis for the remedy 
selectitm.” 

Denver EPA officials decided in 1992 to mix more than 50,000 cubic yards of radioactive dirt with 
concrete and flyash and entomb it at the former chemical processing plant at 1 805 S. Bannock St. The 
monolith covers 6 acres and is 1 5-feet tall. 


A former vice president of the company, Tom MilJensifer, said Tuesday that Shattuck processed depleted 
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ur^ium from federal weapons plants during the 1960s. 

That means the decision to entomb the waste onsite may not have been legal, Kaufman said. 

"T1ti!S does not appear to be an adequate remedy ftn- compliance with the laws related to waste generated by 
the reprocessing of defense-contractor radioactive waste and Atomic Energy Commission-generated waste." 


Cleanup of w^te generated by weapons plants is ^vemed by different laws and generally costs more 
because those statutes are more stringent than those that govern cleanup of mine tailings, which is what 
Shattuck was supposed to have had on site, Kaufman said. 

The EPA should have known what was processed at Shattuck during the 1 960s because it wasn't a secret, 
said Millensifer, who was vice president at the plant from 1958 to 1974. 

"I can't believe that the recoid of decision would Indicate 'unknown' for the 1960s when they knew so much 
about everything else," he said. "I have to believe they knew perfectly well what was going on." 

If the EPA knew but didn’t put the information in the record, that's a felony, Kaufman said. 

"If the statement in the ROD was not true and the state and or regional office knew what waste had come to 
Shattuck in the '60s, then there are criminal ramifications, and just given the situation as it is, that increases 
the chances of a criminal referrals," he said. 

"This case could go criminal real fast," Kaufman said. 

Local EPA officials are reviewing the record of decision in an effort to determine what was known when it 
was signed Jan. 28, 1992, said Max Dodson, assistant regional administrator for the local office. 

But even if engineers didn't know what was processed, they still knew what contaminants were at the site 
four miles south of Downtown Denver, he said. 

"I don't know exactly how they proceeded," Dodson said. "Even if you didn't know the history of a facility, 
you still characterize the waste. ... You would apply the remedy to make sure it meshes with the character 
of the waste." 

U.S. Sen. Wayne Allard, R-Colo., who pushed for the current probe into the cleanup, said Tuesday that the 
lack of information is another in a long list of concerns regarding Shattuck. 

If the agency didn't know what was processed at Shattuck that raises serious questions about the cleanup, 
he said. "If you don't have all the information how can you even suggest that your remedy was adequate." 
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To their foes they're loose cannons^ but the one-two punch 

of EPA ombudsman Bob Martin and sidekick Hugh Kauftnan are heroes to those they defend. 

Residents have come to expect a bit of theater when the soft-spoken and pony-tailed EPA ombudsman Bob 
Martin and his sidekick, the sometimes caustic, often confrontational Hugh Kaufman^ come to town. 

But few foresaw the startling response that Martin and Kaufman recently encountered in Tarpon Spring. 
Its reverberations have pui the liale-known ombudsman's office - a small but feisiy watchdog arm of the 
Environmental Protection Agency - in the national spotli^t. 

The new attention comes largely at die behest of U.S. Rep. Mike Bilirakis, who boiled for days after a 
pereeived slight during a June 5 meeting to discuss recent changes made to the controversial cleanup pl^ 
for the Stauffer Supefund site. 

With television cameras ranning in Bilirakis' home county, two EPA officials who had l«en aggressively 
questioned by Kaufman walked out of the meeting, saying they had agreed to just 10 minutes of questions. 

"You're wrong as ail hell to want to walk out of here after just a few minutes of presentation," Bilirakis 
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fumed. 

Several ^ys later, Bilirakis, who chairs the Hoa^ Health and Environment Committee, announced he 
would launch an investigation into the EPA’s all^^ interference with the ombudsman's office. 

But Bilirakis wasn't the only one steamed over the June 5 meeting. 

On June 12, the EPA's Stephen D. Luftig wrote Martin of his concern over reports of "abusive, bullying 
tactics and die lack of impartiality shown by your <^ce at recent meetings regarding Supeifund sites." 

Luftig, director of the Olfice of Emergency and Remedial Action, said he was shocked that Kaufman read 
the two EPA employees at the Tarpon Springs meeting their Miranda rights. 

Kaufman says he did so because he anticipated an answer that could prompt him to file a complaint with 
the U.S. Attorney's Office. Specifically, he said officials misled the ombudsman's office in Fd^raary 
by failing to disclose a coiporate merger and name change of the company that is ultimately responsible for 
paying to clean up the Stauffer site. 

EPA officials say tlie charge is baseless. 

"Mr. Kaufman has to recognize that when he dws participate in ombudsman matters, he needs to be 
objective in gathering facts and not be stating prematurely his opinion on things," said Tim Fields, assistant 
administrator for EPA's Office of Solid Waste and Emergency Response. “I think that impacts the 
credibility of the ombudsman's office." 

So which is it? Are Martin and Kaufman insightful, constmctive critics or two loose cannons? 

Bilirakis is convince! that Martin and Kaufman have changed the face of the debate over the proposed 
cleanup of Stauffer, and he plans to bring the debate front and center. 

This week, Bilirakis - suddenly in the company of environmentalists who rarely agree with his votes - said 
he plans to speak on the House floor in favor of more than quadrupling the ombudsman's budget, and for 
carving out a more independent role for the two-man office. 

"If they hadn't come into the picture," Bilirakis said, "the scope of work would already be finalized and 
we'd have a great big, ugly mound without having the proper hydrogeological studies and without taking 
into account the history of sinkholes. It potentially could have teen a disaster if not for the ombudsman 
bringing this stuff out into the open." 

Good cop, bad cop 

'Ihough relatively unknown, the ombudsman has emerged as a people's champion when local residents feel 
like the EPA has mn roughshod over their community. 

The national EPA ombudsman’s office was created in 1985 to investigate and second-guess EPA plans for 
Superfund cleanups. 

But to appreciate the way the office trorks requires an understanding of the two colorful characters behind 
it: the ombudsman of eight years. Bob Martin, and his chief investigator, Hugh Kaufinan. 

Martin, a member of the Makah Indian trite in Washington state, had been representing American Indian 
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tribes in environmental matters before Congress prior t» being appointed by EPA officials to the 
ombudsman post. 

While Manin often plays the role of the stoic decisomnaker, Kaufman relishes playing David to the EPA's 
Goliath- 

Kaufman calls EPA leaders "puffed-up, arrogant bureaucrats” and says coo often they seem more inteiested 
in protecting the assets of polluting corporations ti»n safeguarding the public’s health. Kaufman's 
opponents, and there are many, call him a bully. 

In contrast to Martin, who had no government exi^rience when he became the ombudsman, Kaufman has 
been with EPA since the agency’s inception in 1971 and helped write the Superfund legislation. 

His history of defying the EPA dates to the Carter administration, when he testified before Cor^ess that 
the EPA was dragging iB feet at Love Canal. He later raffled EPA feathers when he was among tfiose who 
claimed members of Reagan's administration were manipulating the Superfund program for political 
purposes. 

During hearings, Martin and Kaufman are a contrast in styles, playing their own version of good cop-bad 
cop. 

"Bob (Martin) has got to be free independent,” Kaufman said. "He's got to be above the fray. He's in a 
more judicious role. My job is to ferret out the truth." 

The ombudsman's office is a lean operation, consisting of Martin, Kaufman and two interns. Their budget 
includes Martin's and Kaufman's salaries - $ 100,000 and $ 95,000, respectively - travel expenses and court 
reporter expenses. That amounts to $ 300,000, thou^ the office recently received another $ 200,0(K) to 
finance a high-priority investigation in Ohio. By comparison, Kaufman notes, the EPA has a $ T.S-billion 
budget. 

Though the office gets thousands of requests for intervention, it picks only a handful each year to 
investigate. The office currently has six cases on its plate, including Stauffer. 

The office’s other cases include one in Augusta, Ga., where Martin is investigating w'hether the city's 
wastewater program produced sewage sludge that was intended as fertilizer but instead killed cows. 

In Coeur d'Alene, Idaho, Martin is looking into the EPA's efforts to create a massive Superfund site in an • 
attempt to put financial obligations onto mining operations that left toxic waste. That effort makes no sense, 
Kaufman said, because the lead contamination in the soil there is far less than at a battery plant in western 
Pennsylvania the EPA has "walked away from." 

Arena for the truth 

Martin boasts that 80 percent of the recommendations he makes for changes to EPA cleanup plans are 
ultimately ^opted. 

On Friday, the office claimed another victory when the EPA announced it would follow Martin's 
recommendation to abandon a controversial mound-and-cap cleanup at the Shattuck Chemical Plant in 
Colorado, and instead haul the radioactive waste to a lic^sed waste site. 

"They uncovered all the facts the EPA basically didn't want to come out," said Sean Conway, press 
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secretary for Sen. Wayne Allard, R-Colo. 

But a suing of controversial cases over the !a^ few years made his office's relationship with EPA 

leaders more tense, Martin said. 

"I think the (EPA) administration is not interested in having a substantive ombudsman's office at this 
point,” Kaufman said. "They want to starve us out because we're too effective." 

Fields, the national program manager for Snperfund, said the EPA supports the ombudsman's function, and 
he believes Martin has done an "exemplary job.** But he said Bilirakis' proposal for a $ 2-milIion line-item 
in the federal budget for the ombudsman was ’’way too excessive." 

Fields added that he welcomes Bilirakis’ congressional investigation. 

"I think the investigation will conclude that we (EPA) try to provide the maximum degree of independence 
to the ombudsman's office as can he expected," Fields said. 

Fields also took issue with Kaufman's style in public meetings, and he is not alone. 

Dave Lewandowski, a resident of Meyers Cove, a neighborhood that abuts the Stauffer site, is convinced 
Kaufman's meddling only delays the cleanup. Lewandowski believes the EPA ought to move forward with 
its proposed plan because every day that nothing is done, more contamination washes into the Anclote 
River. 

"Everyone's talking and no one's doing," Lewandowski said. He said Kaufman seems more interested in 
"Stauffer- and EPA-bashing" than in getting a cleanup moving. 

"Before this is over, I think (Kaufman) is going to screw up the whole affair," Lewandowski said. 

But most local residents who follow the Stauffer case have a much different opinion. 

"They have absolutely changed this around," said resident Mary Mosley, who has criticized EPA's 
involvement in the case for years. "I think they're saints that Bilirakis brought out of heaven to help this 
community." 

Heather Malinowski, secretary of die Pineilas-Pasco Technical Advisory Group, a local citizens’ watchdog 
group, said slie is grateful for Kaufman's style, because "I see things finally moving." 

"I think what they (Martin and Kaufman) have done is created an arena where the trutli comes 
out,” Malinowski said. . . Questions have been asked and answered that weren't before." 

- Times researcher Caryn Baird contributed to this report. Robert Fariey can be reached at (727) 445-4185 
or at farley@sptiines.com. 
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EPA wil! be asked to 'cedse and desist' 
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Delegation also seeks higher priori^ for GAO audit 

ByJEFFSElXE 
Staff wr8er 


SaluKiay , May 20, 2000 

COEUR tf ALENE - Members of Idaho's congressional delsgaSon are 
expected to send a letter to the Environmental Frotec^'on f^ency ne^ week, 
asking officialslo 'cease and desist ail further unilateral plans to lirtthe 
Coeur d'Alene River Basin" pending the results of an invesSgation of agency 
activNies in the basin. 

US. Sen. Mike Crape's office jssued a press release Frrday saying he 'is 
talSang with Idaho's other congressmen to craft a letter ihat wotM provide 
breatiting room for ERA'S national ombudsman to investigate 
inconsistencies he has discovered in the proposed listing of the basin. 

"We want Region 1 0 to back oft until we can get this investigation funded 
and linaiized in the basin,' Crapo said. 'ConsMering the aiiegaSorts that 
have been made, that seeme to he an obvious step.' 

Hugh Kaufman, an nvesdgator at the ombudsman's office, announced 
Thi^rsriau that his Office intends to investigate the Coeur d'Alene River Basin 
Superfund listing - if they can straighten out what appears to be some 
polit'ca! posturing with their funding (sec related stories). 

Calls to ERA'S Region 1 0 AriministratDr Chuck Clarke were iorwardad to 
Assistant Administrator Jim Wernte in the Boise office Friday aftsmoon. 

'I cant speculate on what that letter would mean ” Wemtt said, referring to 
the delegation's expected cease-and-desist tetter. "We certainly vveisome 
the ombudsman to come in, but i don’t understand where some of this really . 
outrageous language is coming from." 

Wemiz said the Seatlte office has been working collaborafiyely with Sib 
state of Idaho throughout the Superfund listing process. 

He said the state may not want the listing, but the EPA believes the 
Supetfund may be the only available option for cleaning up die Coeur 
d'Alene Basin If a settiemeni cannot be reached. 

Wemtz said the EPA has worked closely writh the State of Idaho from the 
beginning to find a 'clean solution to the environmental problems in the 
basn.’ 

Kauftnan said ha doesnt think anyone at the EPA knows what to do at Ihfe 
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point 

They werent expecting the Vutti to be coming at them from so many 
sources like Oris,* the Invest^ator setd. 

Z Ultimately, Kaufman said he believes the Region ID office will reaiize the 
best thing to do vrauld be to delay the Supertund listing process for a year 
and allow thy to play out 

That would be flie smart pisy," he said. They should apologize and glue 
this undi June of 2001. That would release the pressure.* 

Meanwhile, U.S. Rep. Helen Chenoweth-Hage's office and Community 
Leadens for EPA Acrauntabillty Now (CtEAN) are turning up the heat on a 
separate General Accounting Office audit and invesdgatlDn that will be 
conducted in tlte basn, 

Chenoweth-Hage's office called for the investigalion last month, and the 
GAO accepted. In l^ht of the most recent allegations, however, she wants 
to see If the GAO can re-ptioritize its efiorts on the Investigation, seid Chad 
Hyslop, distijct director for Chenowath-Hage's office in Boisa. 

'We want to bump the GAO end see if we can get the audit moved up,* 
Hysiop sidd, 

CLEAN is also calling on the GAO to step up the audit of EPA's adiotis in 
the Silver Valley, aooording to spokesman Bret Bowers. 

The group sent a letter Friday to GAO Comptroller General David Walker 
explaii-iing how they believe this week's activities constitute a higher priority 
fortheinvestigatian. . - ' ^ 

*ln Uglit of the aliegatians of partisan politics, we feel this is needed,’ Bowers 
said. 


( return to top > 
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